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Aft gciTUR—Whether the doctrine 
mains Wm res ipsa loquitur applies 
“joo' al yen a customer in a self-ser- 
ne fel, gee store is injured by falling 
Oey at 


yerchandise turns on the facts 
peach case and if the falling 
yd circumstance are such that 
the ordinary course of events 
sey bespeak, more likely than 
some negligence on the 
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: rast spplies. 


gid, res ipsa doctrine applies 
yre Where quantity of cans 
gacked On cases in narrow 
garters near check out coun- 
yr all suddenly toppled from 
the cases. 





Diges from an opinion by 
0, SJ.A.D., rendered Oct. 1, 
- Appellate Div. Francois v. 
yrican. For appellant—George 
Sommer. For respondent—John 
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?aintiff’s personal injury action 
smissed at the close of her 
she appeals. 
proofs were as follows: 
had been shopping in 
self-service market 
time of the accident 
1g with her cart of 
idise in a narrow space 
“reached the _ cashier’s 
aisle about 3 feet from 
Behind her were a lot 
acked up and on top of 
“packed” or stacked at 
3 dozen cans of soda, possibly 
ted as to catch the custom- 
3 he approached the 
suer's desk. While plaintiff was 
nding there the cans fell off 
hitting her from the 
umbling under her feet. 
3 lt she was thrown off 
ance, fell, and sustained a com- 
racture of the fourth 

























had ever handled any 
cans after they were 
the cases, nor precise- 
ney were stacked, nor 
‘ang. When they toppled the 
% were left “empty........practi- 





ly question is whether 
1¢ of res ipsa loquitur 





here is little dispute that 
erson is injured by fall- 
of groceries piled on the 
of a grocery store other 
self-service market, the 
ces may bring the res 
¢.0quitur doctrine into opera- 

efendant insists however 
ictrine is not fairly ap- 
to a self-service store 
Stomers handle the mer- 
















er or not this is so de- 
the circumstances. In 
doctrine does not 
nto play unless the defen- 
exclusive control of the 
ality causing the acci- 
is test does not apply 
loding bottle type of 
here, the question of 
the doctrine applies 
ot be allowed to turn on 
the defendant had ex- 
Mtrol of the cans at the 
ne accident. Rather the 
€st_ ls whether there 
from which the court 
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7] “iG that in the ordinary 
© Ol igs the mishap, more 
1 not, was the result 

's negligence. 

-Ourt may take judicial no- 
rio! = elf-service stores the 
” Si Nvited to handle, ex- 
st emove or replace ar- 
, za idant having estab- 

~¢ Dusiness of this nature is 
gr tO guard against injur- 
us 0 such fallings of stack- 





~*Candise as may result from 





igests of Recent Opinions ., 


these actions of other customers. 

It is not held that the doctrine 
applies whenever a customer is 
injured because of merchandise 
falling in such stores. Each case 
must turn on its own facts. 

Material facts here are that 
plaintiff was standing in narrow 
where customers con- 
verged on their way out of the 
store, it was crowded, the hazard 
of falling cans was thus increased 
by the possibility of a customer 
brushing against the stack. The 
cans were piled on cases which 
stood 4 or 5 feet high so that cus- 
tomers might be more likely to 
pull out a lower can in the pile 
and thus disarrange it and in- 
crease the hazard. 

Of considerably more signifi- 
cance is the fact that the cans 
been packed full” 
of the cases just before the acci- 
dent and in a very brief space of 
time all toppled from their places 
leaving the cases “empty - prac- 
tically”. Such an_ occurrence |} 
would probably not have taken | 
place unless there were several | 
rows of cans standing on top of | 
each other. There might be many 
for 1 or 2 cans falling, 
but a sweeping downfall such as 
re occurred bespeaks more likely 
some negligence attributable to 
defendant either in the original 
stacking or otherwise. The res ipsa 
loquitur doctrine was therefore| 
applicable. 

Reversed and new trial ordered. | 
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Monmouth Bar Meeting 
Tonight To Honor Judges 
Orlando and Ewart 


The Monmouth County Bar As- 
sociation will hold a Dinner and 
meeting tonight at the Shadow- 
brook Restaurant in Shrewsbury. 
The evening will be devoted to 
welcoming Superior Court Judge 
Samuel P. Orlando, who is now 
temporarily assigned to Monmouth 
County, and as a testimonial to 
Judge Howard Ewart who is about 
to retire from the bench. Judge 
Orlando will also be the guest 
speaker. 


State Bar to Provide Free 
Counsel In Immigration 
Matters 


Trenton — The New Jersey 
State Bar Association has organ- 
ized a special unit to provide free 
legal counsel to indigent persons 
involved in immigration or na- 
turalization problems. 

Known as the Committee on 


the ten-man unit is headed by 
Samuel W. Strauss of Camden as 
chairman and Achilles J. Grass- 
ano of Newark as vice chairman. 


Its members are experienced in 
this highly specialized field of 
practice. 


The committee, Strauss explain- 
ed, will provide legal help to needy 
persons whose cases are certified 
to it by the Legal Aid societies 
that operate in New Jersey under 
the sponsorship of county bar as- 
sociations. 

He said the committee reserves 
the right to reject what he term- 
ed “unsavory cases”, involving 
subversion or suspected perjury. 

The unit, Strauss added, has 
arranged, if necessary, to obtain 
help from members of the Federal 
Bar Association of New York, New 
Jersey and Connecticut and also 
the Immigration and Naturaliza- 
tion Lawyers of America. Aid 
from these organization, Strauss 
said, will be especially useful when 
cases are shifted to other jurisdic- 
tions 
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Supreme Court 
mmittees Appointed 


The Superior Court has ap- 
pointed several committees to 
study and report to it and to the 
Judicial Conference on specified 
fields of practice. The court’s 
order reads as follows: 

ORDERED that pursuant to 
Rule 1:23-1(d) the following 
committees are appointed to as- 
sist the Judicial Conference in 
its work in the areas indicated: 
Committee on Rules 

Francis, John J., Chairman 

Clapp, Alfred C. 

Goldmann, Sidney 

Tischler, Saul 

Warren, George 

Wildstein, Julius 
Committee on Pretrial and 
Calendar Control 

Weintraub, Joseph 

Beggans, James P 

Broadhurst, Charles W. 


Chairman 


By: Daniel Lubetkin 

The Federal Highway Act of 
1956 calls for outlays by the 
United States and State Govern- 
ments of approximately Fifty 
Billion Dollars for the next 
thirteen years. Although the 
vast majority of property need- 
ed for the construction of 
these highways will be acquired 
by voluntary agreement, a great 
number of cases will arise where 
the individual and the govern- 
ment cannot reconcile the vari- 
ant appraisals of their respec- 
tive experts and litigation will 
thereby be necessitated. 

It has been the experience of 
the writer that most attorneys 
do not have an adequate under- 
standing of the fundamental 
concepts of the law of Eminent 
Domain. With the great amount 





Cafiero, Anthony J 
Devine, Peter J., Jr 
Foley, Gerald T 
Hughes, Richard J 
Leyden, J. Wallace 
Losche, George F. 
Miller, Edward F 
Pindar, John A. 
Proctor, Haydn 
Seaman, Francis M 
Committee on Sentencing 
Problems 
Wachenfeld, William A., 
Chairman 
Chandler, L. Van D 
Feller, Milton A. 
Gaulkin, Edward 


of litigation which will inevi- 











Mercer Bar To Honor 
Justice Oliphant At 
Retirement Dinner 


Supreme Court Justice A. Day- 
ton Oliphant will be the guest of 
honor at a dinner to be tendered 
him by the Mercer County Bar 
Association, at the Trenton Coun- 
try Club, Sullivan Way, West 
Trenton, on Thursday evening, 
October 31, 1957, 6:30 P.M. The 
dinner will mark the retirement 





Gerofsky, Leon 


of Justice Oliphant after 30 years 


Knowlton, Robert 
Lane, Arthur S. 
McGann, W. Thomas 
Scerbo, Frank C 


Schlosser, Frank G 

Tomaselli, Joseph | 

Webb, Charles V., Jr. 

Wick, John B. 

Wilentz, Warren W } 
Committee on Evidence 

Jacobs, Nathan L., Chairman 

Clapp, Alfred C. 

Drenk, Lester A. 

Hall, Frederick W. 

Lewis, Arthur W 

O’Dea, Arthur J. 
Committee on Training for the 
Practice of Law 

Stoffer, David, Chairman 

Kepner, Donald M. 

Miller, Edward S. 

Pitney, Mahlon 

Rooney, Miriam Theresa 

Tunks, Lehan K. 

Warren, George 

Woelper, Willard G. 
Committee on Reconciliation 

Francis, John J., Chairman 

Cavinato, Lawrence A. 

Hegarty, William A. 

Levenson, Abe D. 

Mariano, Gene R. 

Murphy, Joseph P. 

Tappan, Paul W. 
Juvenile and Domestic Relations 
Court Committee 

Hughes, Richard J., Chairman 

Barison, Morris E. 

Bellfatto, Horace S. 

Cohn, Edward 

Dzick, Benjamin J 

Epstein, Samuel L. 

Gross, Mason W. 

Hartman, Morris N. 

Kole, Martin J. 

Lindeman, Harry 

Nimmo, David A. 

O’Connor, Richard R. 

Peterson, Henry W. 

Spernow, Hugh C. 

Zimmerman, Thomas L. 
Committee on the Cost of 
Litigation 

Weintraub, Joseph, Chairman 

Brogan, Thomas J. 

Greene, Israel B. 

Harkavy, Abraham I. 

Lasher, Milton T. 

Tomaselli, Joseph 


W. 
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| of active judicial service as Cir- 
; cuit Court Judge, Justice of the 
| former Supreme Court, Chancel- 
|lor of the State of New Jersey, 
;and Justice of the new Supreme 
Court. 


Reservations for the dinner may 


be made through Miss Margaret 
L. LeBair, secretary of the Mercer 
County Bar Association, 

State Street, Trenton, N. J. 


143 E. 





Court Session Openings 
Fixed 


SUPREME COURT OF 
NEW JERSEY 


ORDERED that the January 


and May 1958 Stated Sessions of 
the Superior and County Courts 
will 
counties on the days and at the 
times as indicated: 


January 2, 1958 at 10:00 a.m. in 


commence in the various 


Bergen, Camden, Essex, Hudson, 
Mercer, Monmouth, Passaic, 
Sussex and Union Counties. 


January 2, 1958 at 2:00 p.m. in 


Gloucester, Middlesex, Ocean 


and Warren Counties. 


January 3, 1958 at 10:00 a.m. in 


Atlantic, Burlington and Som- 
erset Counties. 


January 3, 1958 at 2:00 p.m. in 


Cape May County. 


January 6, 1958 at 10:00 a.m. in 


Cumberland and Hunterdon 


Counties. 


January 6, 1958 at 2:00 p.m. in 


Morris and Salem Counties. 


May 5, 1958 at 10:00 a.m. in Ber- 


gen, Camden, Essex, Hudson, 
Mercer, Monmouth, Passaic, 
Sussex and Union Counties. 


May 5, 1958 at 2:00 p.m. in Glou- 


cester, Middlesex, Ocean and 
Warren Counties. 


May 6, 1958 at 10:00 a.m. in At- 


lantic, Burlington and Somerset 
Counties. 


May 6, 1958 at 2:00 p.m. in Cape 


May County. 


May 7, 1958 at 10:00 a.m. in Cum- 


berland and Hunterdon Coun- 
ties. 


May 7, 1958 at 2:00 p.m. in Morris 


and Salem Counties. 
/s/ JOSEPH WEINTRAUB, 
C.J. 


Dated: September 30, 1957. 


Just Compensation 


|tably arise from the proposed 
highway construction, it is es- 
sential for the attorney to fa- 
miliarize himself with these 
basic principles. 

This article will deal there- 
fore with the following ques- 
tions: 1. What is Just Compen- 
sation? 2. How is it to be 
proved? 3. How is it obtained? 
Only New Jersey cases, statutes 
and court rules will be relied 
upon as authority for any state- 
ment. 


The reader should carefully 
consider the statutes creating 
and vesting the condemning au- 
thority under consideration with 
the power of eminent domain 
for possible variance from the 
general rules hereinafter to be 
discussed. 

I 

Eminent domain is the au- 
thority vested in the sovereign 
to appropriate private property 
for the public benefit. This pow- 
er has been vested in the legis- 
lative branch of the sovereign 
since the Magna Charta and 
constitutions do not grant but 
merely limit its use. The pro- 
tection afforded by both the 
state and Federal constitutions 
is a guarantee that the owner 
of property acquired for public 
use shall receive “just compen- 
sation” for the property so ap- 
propriated. 

Article I, Section 20, of the 
New Jersey Constitution provides 
“Private property shall not be 
taken for public use without just 
compensation”. The measure of 
this compensation is generally 
the fair market value of the 
property. This fair market value 
has been defined as the price 
which would voluntarily be 
agreed upon in an arm’s length 
transaction between an owner 
willing to sell and a buyer will- 
ing to buy. City of Trenton Vv. 
Lenzner, 16 N.J. 465 (1954); Sor- 
okach v. Trusewich, 35 N.J. Su- 
per 86 (App. Div. 1955). 

With the fluctuations the 
value of real estate, the date of 
valuation is often extremely im- 


in 


portant. The Eminent Domain 
Act directs that damages are 


to be fixed as of the date of 
the commencement of the con- 
demnation action. R. S. 20:1-9. 
As a condemnation action is in- 
stituted in the Superior Court, 
R. S. 20:1-2, by Complaint and 
Order to Show Cause, Rule 
4:92-1, the date of filing the 
Complaint is the date for fix- 
ing the valuation. N.J. Highway 
Authority v. Wood, 39 NJ. Su- 
per. 575 (App. Div. 1956); Man- 
da Inc. v. D. L. W. & R. R. Co., 
89 N.J.L. 327 (E. & A. 1916): 
Ross v. Com’rs Palisades Inter- 


state Park, 90 N.J.L. 461 (Sup. 
Ct. 1917) 

In the sale and purchase of 
real estate, the use to which 
property may be put is an im- 
portant element of value. In 
proving value in a condemna- 
tion case, the owner is entitled 
to have his land assessed at the 
highest and best use to which 
the land, in the condition it 


was at the time of the institu- 
tion of the condemnation pro- 
ceeding, could be adapted, but 
the owner is not entitled to pre- 
sent proof of possible uses of 
the land if improvements and 
changes were made thereon. 
Currie v. Waverly & C. R. R. Co., 
52 NJ.L. 381 (E. & A. 1890): 
State Highway Com. v. National 
Fireproofing Corp.; 127 NJL. 
346 (E. & A. 1941); Ringwood Co. 





(Continued on page 6, col. 3) 
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DIGESTS OF RECENT OPINIONS 


INSURANCE—An automobile lia- 
bility policy giving the purposes 
of the vehicle as “Pleasure and 
Business” and defining this term 
as “personal, pleasure, family 
and business use”, covers use 
of the vehicle in any kind of 
business by the insured and is 
not limited to the business oc- 
cupation of the insured stated 
in the policy nor to his princi- 
pal business. 


Digested from an opinion by 
Clapp, S.J.A.D., rendered Oct. 1, 
1957. Appellate Div. Tannenbaum 
v. American. For appellant — J. 
Mortimer Rubenstein (Salzman, 
Rubenstein & Kosoff, attys., John 
F. Segreto on the brief). For res- 
pondents Robert L. Clifford 
(Mead, Gleeson, Hansen & Pan- 
tages, attys., W. Clark Gaw and 
Robert L. Clifford on the brief). 

The issue is whether the liabil- 
ity insurance policy issued by de- 
fendant to plaintiff covered the 
accident here involved. 

Plaintiff, a Rabbi in Paterson, 
in addition to his religious duties, 
conducted a Hebrew School and, 
during July and August, a day 
camp in New York. He frequently 
used his car to transport himself 
and some of the children to and 
from the camp. One child while 
being thus taken from the camp 
to Paterson in the car, sustained 
injuries. The question is whether 
the policy covers liability for this 
injury. The court below gave 


judgment for defendant and plain- 
tiff appeals. 
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The policy, as Item 1, gave the 
name and address of assured as 
“Rabbi Charles Tannenbaum”’, 440 
E. 36 St., Paterson, his occupation 
as “self employed” and under item 
5, which listed “Pleasure and Bus- 
iness—; Commercial—; Other—” 
had a check mark in the appro- 
priate space for “Pleasure and 
Business”. The policy further pro- 
vided (a) “The term ‘pleasure 
and business’ is definied as per- 
sonal, pleasure, family and busi- 
ness use. (b) The term ‘com- 
mercial’ is defined as use princi- 
pally in the business occupation 
of the insured as stated in Item 
1, including occasional use for 


personal, pleasure, family and 
other business purposes ...”. 
Defendant contends the word 


“business” in the phrase “pleasure 
and business” has reference sole- 
ly to the insured’s occupation stat- 
ed in Item 1 and that this is the 
only business within the contem- 
plation of the parties and intend- 
ed to be covered by the policy. It 
argues that the word must be 
taken to refer to plaintiff’s busi- 
ness aS a Rabbi and hence does 
not include use of the car in the 
operation of a day camp by him, 
a wholly unrelated matter. 

Held: Defendant’s contention 
cannot be sustained. Item 5 of the 
policy lists three different cover- 
ages and defines them. In the 
first class, “business” is defiried 
generally and without qualifica- 
tion. In the second, “commercial” 
the term business is expressly lim- 
ited to the occupation stated in 
Item 1 and the third is for busi- 
ness purposes unconnected with 


|the stated occupation. Having in 


mind the difference in phraseol- 
ogy of these terms, there is no 
warrant for cutting down the 
generality of the first term, as 
defendant argues, so as to render 
it a precise equivalent of the sec- 
ond. The term “business” in the 
phrase “business and pleasure”, 
includes all business and is not 
limited to that stated in Item 1 
nor to insured’s principal business 
in the absence of some provision 
so stating. 

There is no claim that the car 
was used for “commercial” pur- 
poses as defined in Item 5(b) of 
this policy; a ‘commercial’ use 
would exist where a car is used 
“principally” in the business oc- 
cupation specified in Item 1 and 


only occasionally for personal, 
pleasure, family and other pur- 
poses. 


Reversed with directions to en- 
ter judgment for plaintiff. 
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- | CONDITIONAL SALES ~— Chat- 


tels which are affixed to realty 
so as to become an essential 
part of the institution for 
which the realty is used are 
deemed not removable without 
material injury to the realty 
within the meaning of R.S. 46: 
32-14. 

—Kitchen equipment installed 
in a restaurant building and 
connected to the gas line be- 
comes a part of the realty. 

—As against the owner of the 
premises, a conditional sale of 
chattels affixed to the realty is 
void unless it has been filed as 
required by R.S. 46:32-14 prior 
to installation of the chattels. 

ESTOPPEL—An owner of premises 
who purchases chattels of a 
tenant, at a bankruptcy sale 
“subject to” the lien of a con- 
ditional sale executed by the 
tenant, without questioning the 
validity of the lien, is estopped 
from thereafter asserting the 
conditional sale contract is in- 


valid. 

Digested from an opinion by 
Freund, J.A.D., rendered Oct. 1, 
1957. Appellate Div. Uttinger v. 


Koopman. For appellants—Martin 
Kesselhaut (Gilhooly, Yauch & 
Fagan, attys). For respondent — 
George N. Arvanitis (Durand, 
Ivins & Carton, attys). 

Defendant had judgment in 
this replevin action and plaintiff 
appeals. 

Defendant the owner of a 
restaurant which she leased to 
Buttonwood Manor Inc. in July 
1953 together with its coal burn- 
ing stove and other fixtures. 
Thereafter, on April 25, 1955, But- 
tonwood, representing itself to be 
the owner of the premises, pur- 
chased two broilers, ranges and 
shelves from plaintiff under a con- 
ditional sales contract, which con- 
tract provided the chattels should 
remain personal property. The 
contract was filed with the County 
Clerk on April 30, 1955 but before 
that the purchased items were in- 
stalled and the existing coal burn- 
ing stoves removed. The installa- 
tion consisted merely of placing 
the units on the kitchen floor, 
interconnecting them and then 
connecting one end unit to the gas 
pipe by a coupling. There is no 
evidence defendant consented 
either to the installation or to 
the reservation in the contract. 

Buttonwood was thereafter ad- 
judged bankrupt. Pursuant to an 
order of the Referee in Bankrupt- 
cy, the items in question were 
sold at public sale ‘‘subject to the 
lien of plaintiff” in the sum of 
$891.84. They were sold to defen- 
dant, the highest bidder, for $10. 
Defendant registered no objection 
to the announced lien and con- 
dition of sale. In fact she pur- 
chased other items for nominal 
bids subject to large outstanding 
liens. She also purchased Button- 
wood’'s leasehold interest and has 
taken possession of the restaurant 
but she has refused to make any 
payments under the conditional 
sale or to return the items. 

The trial court found the items 
were a necessary and integral 
part of the restaurant business 
and that it was bound to find: un- 
der the institutional test. that the 
equipment could not be removed 
without material injury to the 
freehold. Hence the relief sought 
was denied. 

Held: R.S. 46:32-14 provides that 
“if goods are so affixed to realty” 
“as to become a part thereof and 
not to be severable wholly or in 
part without material injury to 
the freehold, the reservation of 
property as to any portion not so 
severable shall be void” as against 
any person who has not expressly 
assented to the reservation. The 
clause, “without material injury”, 
has been interpreted by our courts 
as in one sense meaning without 
material injury to the structure, 
but it also connotes injury to the 
institution of which the structure 
is a part. The rule was stated as 
being, if the severance will pre- 
vent the structure from being used 
for the purpose for which it was 
erected, then the article is not 


id 


Two New PLI Guidebooks On Negligence 
Cases Published 


With the publication of ‘“Medi- 
cal Aspects of Whiplash Injuries” 
and “Aggravation of Pre-Existing 
Conditions — Medical Aspects of 
Heart Injury Cases” the N.Y. Prac- 
tising Law Institute has now in- 
creased its “Forum Series’ of 
guidebooks on negligence matters 
to seven. The previously publish- 
ed volumes in the series are: 
“Negotiating Settlements in Per- 
sonal Injury Actions”, ‘‘Investigat- 
ing and Preparing the Medical As- 
pects of Personal Injury Actions”, 
“Medical Proof in Head Injury 
Cases”, “Medical Proof in Back 
Injury Cases” and ‘Trial Tactics 
in Personal Injury Actions”. 

All of these publications are the 
outgrowth of demonstrations and 
panel discussions at PLI Saturday 
Forums. 

The demonstrations, which 
include the direct and cross-ex- 
amination of medical experts for 
both plaintiffs and defendants, 
were conducted under court-room 


conditions. They present and crit- , 
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severable without material injury 
to the freehold. Under this test 
the items here would not be re- 
movable without material injury 
to the freehold. 

But, it is not enough to find 
that a chattel not severable 
without material injury to the 
freehold because before that ques- 
tion is reached it must first be 
determined that the goods were 
“so affixed to realty as........to be- 
come a part thereof”. Unless this 
requirement of the statute is pres- 
ent, there is no cause for invok- 
ing the institutional test. It 
generally held that a gas range 
installed in a dwelling and con- 
nected simply by a supply pipe, 
does not become a part of the 
realty. On the other hand, it has 
also been held that kitchen 
equipment installed in a hotel 
is so essential to the use of the 
hotel for the purpose for which it 
was built that this equipment is 
so attached as to be part of the 
realty. And, it must be recogniz- 
ed that the equipment here was 
put in the premises by the tenant 
in substitution for other equip- 
ment included in the original lease 
of the realty. Accordingly, it is 
concluded, those items involved 
became a part of the realty and 
thus, as to defendant, the condi- 
tional sale contract is void for the 
next sentence of RS. 46:43-14 
provides that as against the own- 
er of the realty, the reservation 
of title shall be void when the 
goods are to be affixed to the 
realty so as to become a part 
thereof, unless the contract is fil- 
ed with a_ specified statement 
prior to the installation of the 
chattels, and this whether or not 
they are removable without mat- 
erial injury to the freehold. 

But it does not follow that de- 
fendant’s right to these articles 
would have been superior to that 
of Buttonwood, for a tenant may 
remove whatever it erects or in- 
stals for the purpose of carrying 
on trade, provided the items are 
removable without material in- 
jury to the freehold. Without 
challenging that right in But- 
tenwood or the trustee in 
bankruptcy, defendant purchased 
the articles at the bankruptcy 


1S 


1s 


sale ‘subject to ” plaintiff's 







for only $10. Since that lien 
well have had the effect of de 





depressing the price 
the sale, defendant’s 
without protesting the 
her from now contesting the 
idity of the conditional sales « 
tract. 

Reversed. 

Artaserse, J.S.C. dissenting > 
there is no estoppel because : 
is not a case of a Stranger p 
chasing at the sale subject to: 
lien but a situation where, a 
ween plaintiff and defen 
fendant already had a 
paramount interest; 
dant did not acquire 
the purchase but alr 
from the time of inst on 
contends the purchase at th 
could not give plaintiff ; 
did not have before 
not validate an invalid 
sale and further that th 
basis for estoppel as pla 
not prejudiced or damagé 
purchase. 
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DIGESTS OF RECENT OPINIONS 





<4TISFIED JUDGMENT FUND 
_Jhe interest to be paid to a 
yimant entitled to payment 
4m the Unsatisfied Judgment 
jad is computed on the 
gount recoverable from the 
snd and not on the amount 
y judgment recovered against 
sg uninsured defendant. 

~ssted from an opinion by 
“- JS.C., rendered Oct. 1, 1957. 
‘sor Court, Law Division. Pis- 
 y. Buckowski. For plaintiffs 
on E. Hughes (Alexander Per- 
yn, atty). For Unsatisfied 
ment Fund — William O. 





stiffs recovered judgments 





. yere entitled under the “Un- 
Claim and Judgment 
aw’ and have presented 
rder for payment from the 
iof the appropriate sums. The 
: question is whether interest 
ibe computed on the respec- 
yments recovered in the 
actions or whether it should 
sed on the amounts recov- 

from the Fund, in total 









ntiff contends the fact that 
. orovides for the payment 
310,000 “exclusive of interest” 
without defining the 
st base, denotes a legislative 
interest on the whole 
paid. It is further point- 
at that judgment creditors 
quired to assign the entire 
to the Director of the 
9 then, of course, receives 
senefit of accumulated inter- 
on the entire judgment. 
It seems more likely that 
interest was mentioned in 
n with the sum payable, 
23 intended that the Fund 
dbe charged with the bene- 
he use of the money to 
ntiffs became entitled 
t from the Fund. And, 
ssignment of the judg- 
consequent interest, no 
s suffered by the judg- 
litor since if collection 
he receives from the 
ctor all sums over the amount 
¢ pursuant to the Act. 
ne of the Act is to 
dard benefits which 
tion to the excess of 
nts over the amounts 
.€. Thus one who recovers a 
ment for $5,000 receives the 
amount from the Fund as 
fo obtains a $10,000 judg- 
nee the legislature made 
ion in the amount to 
zardless of the size of 
t, it is to be presumed 
ality was intended to 











































GUARDIANS — PRACTICE —}| 


Where there are two or more 
infants with possible adverse 
interests, the better practice is 
to appoint separate guardians 
ad litem for each adverse inter- 
est, but failure to do so is not 
reversible error where the ap- 
pointment of only one guardian 
for all was not prejudicial. 

ESTATES — Failure to name all 
of the persons in interest in a 
complaint for construction of a 
will is not fatal where all in- 
terested persons are before the 
court when the judgment is en- 
tered or before distribution is 
made. 

WILLS—Bequest of “cash on de- 
posit in any bank account or 
bank accounts” does not include 
cash in a safe deposit box. 

APPELLATE PROCEDURE — Ap- 
pellate Court will exercise its 
original jurisdiction where nec- 
essary and advisable for a com- 
plete determination of the cause, 
as for construction of a will to 
enable completion of adminis- 
tration. 

Digested from an opinion by 
Goldmann, SJ.A.D., rendered 
Sept. 25, 1957. Appellate Div. In 
re Schmidt. For appellant—Joseph 
M. Lynch (J. Seymour Montgom- 
sry, atty). Gordon D. Griffin and 
Mr. Lynch of counsel). For respon- 
dent granddaughter—Milford Sal- 
ny (Alan Rubenstein on the brief). 
For respondent guardian — Leon 
M. Rosen pro se (Nathan Blum- 
berg of counsel). For respondent 
executors—George P. Moser (Leo 
I. McGough on the brief). 

Eileen Schmidt, widow of Alfred 
Schmidt and one of the two ex- 
‘utors under his will, appeals in 
individual capacity 
judgment of the County Court de- 

srmining that decedent died in- 
ate as to $24,000 in cash found 
lis safe deposit box after his 

Alfred’s will, in the first para- 

graph, 

debts and funeral expenses “first 
cash that I might have in 
bank account or bank ac- 

‘ounts and if the cash is insuf- 

ficient then from such stocks and 

bonds of which I may die seized....” 








her 











from 


By the second paragraph he be- 
queathed to his wife “the remain- 
der of any cash in any bank ac- 


count or bank accounts” remain- 
ing after payment of debts, to- 
1er with all his personal ef- 
cts, to wit: household furnish- 
jewelry, clothing, and auto- 











niles” and his stock in Wee- 
hawken Engineering Co. Para- 
graph three devised all real estate 


his widow. Paragraph 4 left 
ining stocks and bonds in 
trust for the widow, his son Al- 
trust for the widow and his son 














Sp i the hans used for Alfred Jr., and if both died be- 
jive smputation of interest.  10F certain conditions subse- 
sad, ery oa ies quent then for his stepdaughter 

“Ordingly, interest will be Joy Campbell. The will contain- 

uted on the sum of $10,000. ed no residuary clause. 
] 
able 
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| first 
named the widow, Alfred Jr., and | 
Joy as all persons interested. The | 


from a} 


directed payment of his| 
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On Alfred’s death there was| the will or to the county court to| Chief Justices To Study 


found, in addition to bank ac- 
counts, stocks and bonds and 
other personal effects, the sum of 


| $24,000 in cash in a safe deposit 


box. 

On Nov. 4, 1955, the executors 
filed a complaint in two counts. 
The first sought allowance of their 
intermediate account and 


second recited discovery of the 
$24,000 and that the widow claim- 
ed the money as part of the cash 
bequest to her under paragraph 
2 of the will. Plaintiff’s alleged 
they were uncertain as to whom 
to distribute this sum and asked 
judgment directing distribution of 
the estate. Notice of the applica- 
tions were given to the three 
named beneficiaries. The County 
Court appointed Leon Rosen as 
guardian ad litem for Alfred Jr. 
and Joy. He reported that in his 
opinion testator had died intestate 
as to the $24,000 and that it should 
be distributed in accordance with 
N.J.S. 3A:4-2. After considering 
the guardian’s report, briefs, and 
argument of counsel, the court 
concluded testator had died in- 
testate as to the $24,000. 
Thereafter, respondent Joanne 
Metzler, decedent’s granddaugh- 
ter, the only child of decedent’s 
son by a former urriage, who 
was also dead, petitioned for leave 
to intervene as a party entitled 
to share in the intestate property. 
Leave was granted with the con- 
sent of all parties 
Counsel for the exe 






cutors then 








moved for reargument. The mo- 
tion was denied and the judgment 
here appealed from was entered. 

In addition to the issue of con- 
struction of the ill, appellant | 
raises 3 points: (1) The judgment 


is invalid because the interests of 
Alfred Jr., and Joy were adverse 
and separate guardians ad litem 





should have been appointed (2) 
the judgment is invalid because 
there is no proof in the record 
that all interested parties were 
before the court (3) the court 


lacked jurisdiction to construe 
the will on the intermediate ac- 
counting. 

Held: It appears th 
on deposit is insufficient 
the $24,000 to pay 
therefore if the $24,000 is exclud- 
ed and passes under intestacy, it 


1t the cash 
without 


will affect the amount of the 
trusts. The interests of Joy and 
Alfred Jr. may therefore be ad- 
verse. R.R. 4:30-2 requires that 
an infant be represented by his 
guardian ad litem, appointed by 


the court. The rule does not cir- 
cumscribe the choice of that of- 
ficer. It would have been better 
practice to have separate guard- 
ians ad litem appointed for each 
infant under the circumstances. 
However, it does not appear Joy’s 
interests were prejudiced. Her pos- 
ition that the $24,000 passed under 
the will was fully presented by 
the appellant, her mother, who 
argued and still argues that posi- 
tion. Absent a showing of pre- 
judicial error or any factual basis 
for determining that the guar- 
dian ad litem used his position 
adversely, there is no ground for 
reversal. 

(2) As to the alleged failure to 
name all interested persons, the 
court asked counsel whether there 
were any other interested persons. 
They knew of no one. Accordingly, 
since everyone who might in any 
way be interested was before the 
court when it rendered its judg- 
ment on the second count and is 
now before the court, there is no 
merit to the contention. More- 
over, the determination of intes- 
tacy was favorable to any other 
unknown persons who might be 
interested, and if are any 
such persons, notice can be given 
them before distribution of the 
$24,000 is made. 

(3) Assuming this court were 
agreed the court below had no 
jurisdiction to construe the will| 
on the application for intermedi- | 
ate accounting, this would only | 
result in a remand to the Chan- | 
cery Division for construction of | 








there 


await final accounting and an ac- 


,tion for distribution. The latter 
| procedure would be unsatisfactory | 


as the executors cannot prepare | 


their final account until the estate 
| tax and inheritance taxes are as- 
|certained und that in turn de- 
|pends on the distribution to be 
made of the $24,000. Remanding 
to the Chancery Division would 
be equally unsatisfactory. All in- 
terested parties are before this 
court and prompt resolution of 
the question is necessary to com- 
pletion of administration of the 
estate and termination of the 
tax proceedings. Accordingly, 
this court will exercise its orig- 
inal jurisdiction conferred by 
Art. VI Sec. 2 par. 3 of the 1947 
Constitution as implemented by 
R.R. 1:5-4(a) and R.R. 2:5. This 
makes unnecessary determina- 
tion of whether the county court 
lacked the requisite jurisdiction. 

This court finds no ambiguity 
in the will. The will directs pay- 
ment of debts from “cash on de- 
posit in any bank account or bank 
accounts” and gives to the wife 
any “remaining cash in any bank 
account or bank accounts”. The 
word “cash” is expressly limited 
by the words “in any bank account 
or bank accounts”. Bank accounts 
and safe deposit boxes are two 
different things. The $24,000 did 
not pass under either the lst or 
2nd paragraph. Nor did it pass 
under the bequest of personal ef- 
fects. Here again the testator 
was specific as to what he meant 
by that term and it did not in- 
clude cash. Whether decedent 
failed to mention the money in 
the box through oversight or for 
|some other reason the court can- 
not undertake to repair the omis- 
sion by construing “cash in any 
bank account or bank accounts” 
to include cash in a safe deposit 
|box. The court cannot make a 
will for a testator but can only 
construe the one he made. It 
cannot distort or enlarge words 
to effectuate a wholly unexpress- 
ed intention. 

Affirmed. 


Expanding Federal Power 


Lansing, Mich. (ACCN)—“Grow- 
ing concern” has been expressed 


|by the National Conference of 


Chief Justices over what they see 
as a “trend” toward expanded 
federal government powers. 
According to Chief Justice John 
R. Dethmers of the Michigan Su- 
preme Court, chairman of the 
conference, two committees are 
being established to survey the 


| problem. 


One group headed by Chief 
Judge Fredrick W. Brune of the 
Maryland Court of Appeals will 
examine the role of the judiciary 
as it affects the distribution of 
powers between the states and the 
federal government. 

Chief Justice Carl V. Weygandt 
of Ohio will head another com- 
mittee to study congressional pro- 
posals to curb federal District 
Court activity in the field of 
habeas corpus. 


Raps Court Ruling On 

Whiskey Bottle Reuse 

Washington, D.C. (ACCN)—The 
Internal Revenue Service has said 
it will overlook a recent St. Louis 
court decision and continue to 
prosecute those who refill whiskey 
bottles. 

Three judges of the Eighth Cir- 
cuit Court of Appeals in St. Louis 
ruled last month that the reuse 
of whiskey bottles was legal if the 
proper tax had been paid on the 
whiskey used to refill them. 

A revenue Official said the ac- 
tion would put an impossible bur- 
den of proof on the government 
in such cases. While chemists 
can determine whether the whis- 
key in a bottle is the original or 
a refill, the government would 
have a hard time proving whether 
the second-time whiskey was tax- 
paid or bootlegged. 

The official said the revenue 
service would appeal the ruling to 
the full seven-judge Eighth Cir- 
cuit Court of Appeals. 
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ere is an extract 
from an advertisement of our Trust Department 


that is appearing in local publications: 


“We will be glad to cooperate with 

your attorney in connection with your plar 
for your estate. He should draw your 

will and serve as counsel for your estate 


when legal service is required.” 


| This is a policy that we continue to emphasize 
| in discussions with our customers. 
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THE LEGAL PROFESSION AND PLANNING FOR 
THE ATOMIC AGE 


The traditional position of lawyers as leaders in modern society 
is easily demonstrated by reference to almost any page of history 
including current newspaper columns. It is the heritage most 
responsible for the high regard in which our profession is held. To 
continue to merit this regard it is not enough to exhibit concern 
only with constitutions, legal and ethical problems or even to 
assume command in times of emergency or to furnish from our 
ranks the major share of communal and political leaders. Real 
leadership includes foresightedness and planning for anticipated 
needs, social and economic as well as legal. It is with this thought 
in mind that the suggestion is made that lawyers as a profession 
cannot continue to ignore the inevitable coming of the atomic era. 
This development which, in terms of history, is almost upon us, 
will undoubtedly affect every aspect of our civilization including 
our laws and legal systems. 


To date the legal profession appears to be waiting for the 
atomic era to come of age before considering the needs which will 
ensue. If this is traditionalism it is a luxury we can ill afford in 
this instance. Every explosion of atomic bombs has pumped large 
quantities of radioactive particles into the atmosphere. These 
materials retain high potency for twenty-five years or more and 
neither the time of their descent onto the earth nor their ultimate 
effect is yet predictable. Possibilities of danger include internal as 
well as external radiation. The internal radiation may result from 
eating foods grown from earth cn which radioactive particles have 
settled after release from the atmosphere. The existence of such 
contamination has already been found in milk taken from cows 
who grazed on land dusted by radioactive particles. This single 
phase of the problem involves grave social and economic considera- 
tions which, in turn, will have their legal ramificatons not necess- 
arily solvable by the extension of existing doctrines and the usual 
siow-change process. When the automobile crept on the scene 
the gradual pace permitted the application of horse and buggy 
regulations and the eventual formulation of motor vehicle law; in 


somewhat the same fashion the doctrine of master and servant | 


led to workmen's compensation. But radiation literally flies and 
the total effect of the atom will almost certainly call for the formu- 
lation of new concepts. It is highly likely that the doctrine of 
oroximate causation may have to be scrapped and that our rules 
of comity between states will fail to supply the answers for involve- 
mients with respect to climate, sources of food and propagation. 
Does there now exist the kind of control required for private atomic 
cevelopment? What should be the relationship between our gov- 
ernments and their citizens in connection with atomic know-how 
and privately discovered atomic developments? 







It is clear that the atomic age should not be permitted to 
overtake our civilization without extensive prior study and planning. 
Nor should such an effort, even by the legal profession, be limited 
to the jurisprudential effects. As leaders we are also concerned with 
the social, economic and political implications of the new age. The 
absence within our profession of sustained thought and discussions 
ci these volatile developments which may engulf our way of life 
Within the next decade constitutes a default of leadership. | 


Perhaps these problems should eventually be considered by the | 
legal profession on a national scale, but the bar of New Jersey can 
start constructive action now. In addition to its legal talent, this 
State is fortunate in the presence of great industries peopled with 
executives and of outstanding universities staffed with personnel, 
capable of dealing with the complexities that will arise as a result 
of harnessing the atom. The first step is to form a committee from 
among these people, to include physical scientists, sociologists, 
political scientists, medical men and lawyers for the purpose of 
considering the impact of the atomic age. This should be followed 
by, or combined with, plans for the dissemination of information 
to the professions and general public. The final step would be the 
formulation of ways and means to prepare both our society and 
its laws for the onslaught. 


Harkavy To Chair Rutger's Awards Dinner 

Mr. Toner also announced the 
appointment of the Hon. Ferd- 
inand J. Biunno as chairman of 
the Awards Committee. Mr. | 
Harkavy is a 1927 graduate of 
Rutgers Law School while Mr. 
Biunno is a member of the class 
of 1934. 

The dinner will cite an alum- | 
nus and a faculty member who 
have made outstanding contrib- 
utions to Rutgers School of Law. ' 





Biunno Named Chairman of 
Awards Committee 

Newark, Oct. 10 — Abraham I. 
Harkavy has been named chair- 
man of the Rutgers Law School 
Alumni Association Awards Din- 
ner to be held Nov. 18 at 7 P.M. 
at the Hotel Robert Treat here, 
H. Edward Toner, State Uni- 
versity law alumni president, 
announced today. 





| the federal board in April 1953 to 


| York. He was named Corporation 
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Brown To Head A.B.A. 


VOICE OF THE BAR 
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Committee on 


COMMENT AND CRITICISM INVITED 








Communist Tactics F 








_ Teter Cumpbell Brown, former New Jersey Law Journal 

. a r-| ‘tort “Emi e 
sive Activities Control Board and | Bags rag tag 5 
present corporation counsel of the| wholesale?” is most interesting 
City of New York, has been ap-/ ang timely. There can be no doubt 
pointed chairman of the American | about the accuracy of your obser- 
Bar Association’s special Commit- | vation that the greatest hardship 
tee on pgm "oe ae occurs in the valuation of com- 
egy an jectives. e appoint- | : : aE 

ent wis Senile ei Ae | mercial and industrial property. 
Charles S. Rhyne of Washington, ! 
D.C. 

The committee which Brown 
heads was established by the ABA 
in 1950 to carry on a continuing 
study of communist activities, 
particularly as they relate to ob- 
struction of law enforcement and 
the administration of justice. The 
committee is specifically authoriz- 
ed to cooperate with the Attorney 
General of the United States and 
with state and local bar associa-} After passing a resolution urg- 
tions in any inquiry or disciplin-| ing an increase in such fees, the 
ary actions involving attorneys ac-| group appointed a subcommittee 
cused of communist affiliations. to seek the introduction of legis- 

Several years ago the Commit- | lation in congress which would 
tee prepared and published an| raise the limit to 33 1-3 per cent. 
analysis and repcrt on commun- The association contends that 
ist activity in the US., under the the present limitation, which ap- 
title “Communism; Marxism-Len- plies to claims over $500, discour- 
inism,” which has been widely | ages attorneys from taking small- 
recognized as ome of the most er cases. The bar group also ar- 
complete and authoritative trea- gues that it encourages lawyers to 
tises on the subject. seek settlements “at any figure 

Through his services on the! obtainable,’ rather than to go 
Subversive Activities Control | through with trials. 

Board, and in key federal posts 
in the Department of Justice, Mr. 
Brown has been able to gain an 
exceptionally broad knowledge of | Bar To Attend Meeting 
| the problems of subversion as well | On Judgment Fund 

as an understanding of the meth- 


ods of the communist conspiracy | 
in the US. 

His federal service included ap- 
|pointments as assistant U.S. At- 
torney for the Eastern District of 
New York (Brooklyn), first assist- 
ant in the criminal division of the 
Justice Department, executive as- 
sistant to the Attorney General, 
and special assistant in which he 
functioned as coordinator in the 
Justice Department and its liaison 





Federal Bar Unit Seeks To 
Raise Fee Limits 


| New York (ACCN) — The Fed- 
eral Bar Assn. of New York, New 
Jersey, and Connecticut is seeking 
to abolisn the 20 per cent limit 
on attorneys fees in certain negli- 
'gence suits against the federal 
government. 


Insurance Agents Invite 


The Monmouth County Insur- 
/ance Agents Association has ex- 
| tended an invitation to all mem- 
bers of the Monmouth County bar 
to attend its next meeting which 
will be held on Oct. 17th in Free- 
hold. The program for the meet- 
ing will be a discussion of the 
Unsatisfied Judgment Fund and 
its operation. 


Ray MacBean, who is State Na- 


sonics ‘e : 
officer with the Congress. tonal Director of the Insurance 
Agents Association will discuss 

Brown was appointed to the the Fund from the insurance 


Subversive Activities Control 
Board by President Truman in 
1950, and was confirmed unani- 
mously by the Senate. He became 
Chairman of the Board in 1952, 
and presided during extended 
hearings which pinpointed the 
communist conspiracy as Krem- 
lin-directed. He was the author 
of the Board’s order requiring the 
Communist party to register as a 
subversive organization. 
Resigning the chairmanship of 


agents point of view and Motor 
Vehicle Director Frederick J. Gas- 
sert, Jr., is scheduled to speak on 
the plan from the State’s point 
of view. 


Judge Raps Judicial 


Research Facilities 
White Plains, N.Y. (ACCN) 
Modern judges should have re- 
search resources at least as abun- 
dant as those of modern surgeons, 
according to Chief Justice Irving 
Ben Cooper of New York City’s 
Court of Special Sessions. 


Cooper, speaking at the opening 
of a National Parole Assn. insti- 
tute here, said that surgeons 
would not operate without first 
getting the medical history, X- 
rays, and other information con- 
cerning a patient. 


return to private practice, he sub- 
sequently was appointed by Mayor 
Wagner as Commissioner of In- 
vestigation, and later Chief Secu- 
rity Officer for the City of New 


Counsel by the mayor in 1955. 








Supreme Court 
Committees 
But in many courts, he said, a 

lack of facilities prevents judges 

from analyzing the backgrounds, 
mentalities, and physical factors 

of defendants before ordering im- 

; prisonment or probation. 


(Continued from page 1) 








District Court Committee 
Conklin, Walter H., Chairman 
Dunn, Arthur C. 

Ely, William H. H. 
Evans, Alton V. 


Hopkins, Carroll W. Commercial Law 
Lynn, John D. Committee Seeks 
Martino, Edward V. Suggestions 


Mischlich, Richard S. 
Morrison, George R. 
Reeves, Furman W. 
Municipal Court Committee 
Dickey, William K., Jr., 
Chairman 
Fuchs, John 
Kleinberg, Seymour R. 
Madden, James 
McGuire, John L. 
Smalley, Ralph J., Jr. 
Staller, Nathan C. 
Travers, Michael A. 
By the Court, 
/s/ Joseph Weintraub, | 
C.J. 


The Committee on Commercial 
Law of the New Jersey Bar Asso- 
|ciation is currently engaged in 
the study and review of the 
Commercial Practice under the 
present Rules. Suggestions from 
Bar Associations or individual 
| members of the Bar for changes 
}or Amendments to the Rules 
should be sent to Abraham R. 
| Klitzman, 710 Mattison Avenue, 
| Asbury Park, Chairman, or to 
Irving Reiken, 406 Ocean Ave- 
nue, Jersey City, Committee 
Secretary. 












The suggestion of “a basi. . 
utory revision of the pr 
for and the concepts of yz 
in the condemnation fielq” 
welcome. Specifically, I yw, 
to abolish the whole pro 
hearing before commi 
trial de novo before the 
jury, and substitute in 
trial before the Court si 
out a jury. This is essen 
system presently in ope 
both the Federal courts z 
of the State of New Yo 
first place, the testimony 
perts as to the value 
cial and industrial pri 
complex for most jur 
prehend. Furthermo 
latitude could and should 
lowed in the introduc 
dence where there 
of prejudicing a jury. In 
ond place, under the pr 
tem, one set of commi 
one jury fixes the value 
of property while an « 
ferent set of comm 
jury fixes the value of 
ing piece with an ala 
of uniformity of S 
should be minimized by t 
fore a judge, and could be en: 
eliminated if the 
heard all condemnatio 
within the county. 

Very truly yours, 
Robert W. Mon 
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Editor, New Jersey Law Jo 
The crux of the sit 
the Loyalty group 
whether the Attorney 
and the members of St 
performed their duties accor¢ 
to the tradition and practice 
the noble profession of the! 
according to our canon 
not whether they 
advised or compelled th 
missioner of Banking 
surance to seek headlines #7 





sn 










gation to determine 
not a crime was com 

After all we are ; 10 
dicting people on suspicion : 
belief. 

It is my view that 
Journal should have 
supported the actions 
staff of the Attorney 
and the Commission f 
ing and Insurance for not 
mitting to political hyst 
you should not stanc 
election years when | 
public life are reviled fo 
cal convenience. 

It is also my 
character assassina 
to injure the reputat 
lawyer in public life, r 
by other lawyers for their 
cal aggrandizement 
charges are unsupporte 
ally accepted evidence 
a slander of the professior 
whole, for the public at 
only too often regards th 
bers of our profession % 
same respect, or s 
respect, as they 

























Very truly yours 

Stanley Cone: 

Editor, New Jersey Law J°= 
I read with con rad.é 
est your editorial 
main — Should the 
Wholesale?’’, which 2 
your publication of 
It is of particular 
at this time for th 
I represent 
condemnation proc 
not only the les 








JAMES 



















the premises sought t ‘ Ou 

quired, but is also ti a Bn 

a building which ha: Pr 

ed on the leased 3 ce. 

which the tenant ! ; 

to remove at the 

his lease. Naturally 

ested in the opinion ®t." 4 

| Justice Jacobs in re: !t&--" Teen 
“sepa 


Lenzer. 
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some Notes on Admiralty and Maritime Law 
Robert F. 
nh Morse 


rs note: This Is the second ota 


rt articles on various phases 


Howard C. Statements of Witnesses 
and Accident Reports 

The District Court of the Unit- 
ed States for the Northern Dis- 
trict of California in 1949 in 
Henz v. United States, 9 F. R. D. 
291, 295, declared that: “... li- 
belant is asking for ‘any and all 
statements of witnesses’ and 
‘any and all reports of said acci- 
dent.’ Both requests are broad, 
but they are nonetheless explicit 


Doyle and 


and maritime law. Other 
the be pub- 


n succeeding issues of the Lau 


series will 


he 


pelan 


Ill 


fhe Information which the 





pntiff-Seaman May Legiti enough so that respondent is 
yely Solicit From the Defend- able to confine its searches to 
shipping Company By ‘ep! and documents dealing 
F ith a specific accident .. . 


ans of Interrogatories ; s “elie 
ans 0 id it is seeking permission to 


statements of material 
witnesses and reports of the ac- 





A. List of Witnesses 












t te District Court of the cident made in the regular 
grefm/-cd States for the Southern ¢, of respondent’s naviga- 
uld be @Berict of New York in 1952 in tj business. He is not asking 
on jis Fisheries V. Thorden, 12 rmission to examine data 
nO dang? D. 179, 181, declared that: which constitutes the inspira- 





am persuaded that a list tion, 
ng the ‘identity and 
f persons having knowl- 
levant facts’ as specifi- 
provided by Rule 26 (b), 






: creation, or work-products 
4O- of attorneys preparing for trial. 
! believes that the doc- 
s and materials requested 
libelant should be made a- 





> court 











‘er than one of proposed yailable to him. . According- 
3) witnesses, reflects sound ly, it is ordered that the motion 
is more in accord for discovery with respect to| 















k objectives of the de- statements of witnesses as re- 
Ma liscovery procedure. quested in Item No. 1 be, and the 
n the likelihood of a same hereby is, granted, and 
. witness whose identity the motion for discovery 
n re been ascertained after with respect to reports of the 
known witnesses is accident made by the master or 

- > order to be entered officers of the vessel as set forth 





1all contain an appro- jn 
provision that in such hereby is. granted.” 

2 Bic At Gage Mangas en _The District Court of the 
ve nromptly after slatbatn. United States for the Southern 
iB a he Tes mvws Vare’ | District of New York in 1942 in 
: e District Court of the Raphael Semmes, 3 F. R. D. 
in 1949 in Silvetti V. ; 


No. 5 be, and the same 


her 














~~ "| 71, 72, stated that: “Although,| 

rae ates, 8 F. R. D. 558, 559, ordinarily, the names of the op-|- - 
acticesmmped tnat. — . . . I think the position’s witnesses are not valid 
the iggpeant 1s <i to be told, subjects of interrogation, these 
yf ? ee ma be incidentally learned if 
: ss aad pico rac hey are an integral part of the} 
; f reer eee and circumstances of a 


and of the foreman 
who had them in 
at the time of the occur- 
lether e, With that information, 
tted Ht can learn from them where 


isaction in question in that 

witnesses had a function in 

such transaction.” 
The District Court 


a 





of the 
Yonnecticut in 1951 in Taylor v. 
sound Steamship Lines, Inc., 100 
Supp. 388, 389, declared that: 
nterrogatory 6 calls on the de- 
t to state ‘the manner’ in 
wh plaintiff's decedent was 


> happening, i. e., 

of the hatch 
position of the de- 
ntat the time, and which of 
oards struck him,” 


nt 











f Members of Crew and 7, the ‘manner’ in 
the defendant’s vessel 

rict Court of the Unit- wa perated at the time. The 
r the Western Dis- d idant objects that these in- 
w York in 1942 in terrogatories call for conclusions 
Buckeye Steamship and opinions. The substance of 





2P. BR: BD: 411, 412. 
t: “Plaintiff moves fc 


this objection, however, 
when the interrogatories 


evap- 






















equiring the discov are construed, as they must be, 
de ection of the list con- in 2 light of Rule 33, Fed. 
on he names of the mem- Ru 33, Fed Civ. Proc., which 
rted > crew of the defend- is > only sanction for this in- 
rp y The motion in strument of discovery. Under | 






le the defendant will suf- 
itly answer if it ‘shall fur- 
such 


1S 


t directed to discov- 
Inspection of a list f 














the names of the n information as is a- 
on. GMMF-"Ssaid employees is granted.” vailable’ to it. This done, the 
J . 
Specialists 
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née Teporters insures immediate availability and rapid 
ses 5 celivery of transcripts. 


defendant’s duty will be dis- 
charged and it will be for the 
| plaintiff to make his own evalu- 
ation of that information and 
to put himself in readiness to 


S 






eral documents.” 
E. Logs Other Than Medical 
The District Court of the Unit- 
ied States for the Southern Dis- 
trict of New York in 1942 in The 


offer such proofs and advance} Eros, 3 F. R. D. 40, 42, held that 


such contentions he shall 


as 


in a libel for damage to a towed 


deem advisable in the light of} vessel, undér-the admiralty rule 


the answers given.” 
D. Medical Reports or Logs. 


The District Court of the 
United States for the Western 
District of Michigan in 1951 in 





Vermilyea v. Chesapeake and 
Ohio Railway Company, 11 F. 
R. D. 255, 256, 258, held that the 
owner of a steamship, against 
whom suit was brought for 
personal injuries by a crew 
member must produce on the 


plaintiff's motion statements 


relating to discovery and the 
|production of documents and 
things for inspection, copying or 
| photographing, fhe claimant- 
libelant was required to produce 
a copy. of the log of the towing 
vessel and copies of all reports, 
statements and memoranda cov- 
ering the towing. 

The District Court of the Unit- 


| ed States for the Southern Dis- 


and reports of the accident 
mdde by crew members, rough 
and smooth logs vessel, and 
medical logs and reports per- 
taining to the treatment of in- 
juries of the plaintiff 

The plaintiff filed motion 
under the Federal Rules of Civil 
procedure, 28 U. S. C. A., for an 


order directing the def 
answer as to “The 
or any other books 
ports, and records pert 
the diagnosis, care and 
treatment of Charles 
Vermilyea during the voyage 
subsequent voyages, or there-| 
after.’ The Court, in referring to 
the foregoing motion 
the plaintiff for an 


dical log,| 
re- 
aining to 


medical 


ioctors’ 


yrder direct-| 















ing the defendant to answer as 
to the medical log, doctors’ re- 
ports, and records the diag- 
nosis, care and medical treat- 
ment of the plaintiff, declared 
that: “It is clear that the evi- 
dence sought to be obtained by 

. plaintiff’s moti not priv- 
ileged and will be admissible at 
the trial of this e on the 
merits, or that it lead to 
the discovery of admi sible evi- 
dence.” 

The District Court of the 
United States for the Southern 
District of New York in 1951 in 
Bifferato v. States Marine Corp- 
oration of Delaware, 11 F. R. D. 
44.45, stated that In so far as 
the request for the medical logs 
is concerned, defendant’s coun- 
sel states that “offic there 
is no such thing medical 
log” and there is no requirement 
that a ship keep medical log. 
Judge Caffey in Mulligan Vv. 
Eastern Steamship Lines, supra,} 
specifically referred to and di-| 
rected the producti of the 
medical log. In event by | 
whatever name records or| 
statements or reports may be| 
known, the defendant is re-} 
quired to produce pursuant to| 
the rules all such relating | 
to the injuries, treat-| 
ment of the plaintifi reason | 
of the occurrence in question.” | 





The District Court of 
ed States for the Sout 
trict of New York in 1946 in Mul-| 

| 





ligan v. Eastern Steamship Lines 
6 F. R. D. 601,605, declared that: 





“Subdivision (b) in the second | 
requested order calls for the} 
production of ‘the medical log} 


5, papers and| 
the diag- | 


and any other book 
records pertaining to 








nosis, care and medica treat-| 
ment of the deceased during the} 
voyage, and subdivision (c) calls| 


= | 
tne rough | 
covering 


for the production of 
deck log of the 


vesse 


the voyage.’ . Production of | 
such logs and medical records} 
is customarily ordered and will} 


be ordered now.” 

The District Court of the Unit-| 
ed States for the District of Del-| 
aware in 1950 Pennsylvania 
Railroad Company Julian, 10] 
F. R. D. 452, 453, 454, stated that: | 
“With respect to the medical re-| 
ports these also are docu-| 
ments of a more or less contem-}| 


in 
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poraneous nature, 
information not rea 







able of being obtain 


containing 
sonably cap-| 
ed elsewhere} 


after the institution of the suit| 


and necessary to the . 


ration of his case 


.. prepa-| 
. . My con-} 


clusion is that good cause exists| 


for the production of these sev-| 


ndant to} 


Emory 
or| 
| 


trict of New York in 1939 in 
Kenealy v. Texas Company, F. 
Supp. 502, 504, declared that: 
“The plaintiff is unquestionably 
entitled to the log records in- 
sofar as they relate to any issue 
in the case.” 

The District Court of the Unit- 
ed States for the Southern Dis- 
trict of New York in 1934 in The 
Dalzellace, 10 F. Supp. 434 held 
that in a suit for injuries to the 
propeller of a tug, sustained by 
striking a sunken pile, the re- 
spondent was entitled to an or- 
der requiring the libelant to pro- 
duce before trial true copies of 
entries in scrap or deck Official 
and engine log books or other 
log books of the tug, showing all 


filed by| entries made on the date of the 


accident. 

F. Location of the Ship 

The District Court of the Unit- 
ed States for the Western Dis- 
trict of New York in 1941 in 





American Steamship Company 
v. Buckeye Steamship Company, 
1 F. R. D. 773, held that inter- 
rogatories by the libelant inquir- 
ing for information concerning 
the location of the steamer at 
the time the passing signal was 
sounded and concerning related 
facts were proper though alleg- 
edly seeking evidence which was 
already within the libelant’s 
knowlege. 

The District Court of the Unit- 
ed States for the Eastern Dis- 
trict of New York in 1925 in The 
Fred B. Dalzell, 11 F. 2d 378, 379, 
stated that: “After most careful 
reconsideration of this motion, 
I have come to the conclusion 
that under the circumstances of 
this case the interrogatories 
should be answered . It is 
esential to libelant to know and 
prove that a tug was at a certain 
place at a certain time. He is 
entitled to such information ... 
It is not sufficient to merely ad- 
mit it was in the neighborhood 
of that place .... Motion is now 
granted.” 

The District Court of the Unit- 
ed States for the Eastern Dis- 
trict of New York in 1929 in The 
F. G. and M. No. 22, 40 F. 2d 507, 
declared in syllabus no. 1 that: 
“Order requiring libelant to an- 
swer interrogatory as to time 
and place of damage to barge 
must be obeyed.” 

The District Court of the Unit- 
ed States for the District of 
Massachusetts in 1939 in Curtis 
V. United States, 27 F. Supp. 459, 





(Continued on page 6, col. 2) 
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the 





Ma’am 


The publisher of a midwest magazine printed 
this notice to subscribers: “If you have moved, 
married or died, please notify us.” 


Well, all pertinent facts are important to 
the title company. While failure to report a 
change in address or marital status is a com- 
mon oversight, and the deceased is obviously 
exempt from any such obligation, it is still up 
to us to get the facts, Ma’am! 


Our experts know where and how to locate 
necessary data. This is a major reason why 
there is little delay and less uncertainty in the 
investigation, preparation and delivery of a 
TG&T title insurance policy. 
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——— ‘Some Notes on Admiralty 
TAX COURSES | And Maritime Law 


for | (Continued from page 5) 
| declared in syllabus No. 1 that: 





e Attorneys 

e Accountants 

e Life Underwriters 
e Trust Officers 


|} at which collision occurred, giv- 
ling either latitude and longitude 
|or distance and bearing 


$i us —_ required to be answered.” 
ix weekly sessions, Tuesday evenings, | : 5 
6:30 - 8:30 P.M., beginning Tuesday, Octo- | G. Inspection of Appurten 
ber 15, 1957. Fee - $20.00 — and Equipment of the 
Ip 

The District Court of the Unit- 
ed States for the District of 
| Massachusetts in 1939 in Landry 
v. O’Hara Vessels, Inc., 29 F. 
Supp. 423, 424, declared in sylla- 
bus No. 8 that the party upon 


The Workshop will approach Estate 
Planning by the case history method. 
At each meeting, case histories will 
be outlined and developed so that 
the basic principles and _ practical 
techniques of Estate Planning will be 
adequately projected to the group 


through clinical experiences. whom the interrogatory was 
Among the topics to be covered are: served “. . would be required to 
The role of life insurance answer interrogatory inquiring 


whose duty it was to inspect and 
maintain machinery or motor, 
and whether plaintiff had ever 
over-hauled machinery or motor 
}and whether he had operated 
motor within 48 hours previous 
to accident, and whether anyone 
else had operated machinery or 
motor within 24 hours previous 
to accident, and whether plain- 
'tiff had inspected or adjusted 


Buy and sell agreements 

Estate and gift taxes 

Employee benefit plans 

Drafting of trusts and wills 
Preparation of Federal and N. J. 
Estate tax returns 

Use of marital deductions 
Continuing family businesses 
Other related topics 


ESTATE PLANNERS' WORKSHOP II 


Nine monthly sessions meeting on the first 
Monday of each month, 6:30-8:30 P.M.,| certain parts of the motor.” 
beginning Monday, October 7, 1957 thru; The District Court of the Unit- 
June 1958. Fee - $30.00 led States for the Eastern Dis- 
This Workshop will meet once monthly | trict of Pennsylvania in 1945 in 
and consist of informa! discussions | Patterson Oil Terminals, Inc. v. 
on new estate planning, tax savings | Charles Kurz and Company, Inc. 
and practical life insurance techniques 17 7 F. R. D. 250, 251, stated that: 
a arenes Sy en Matenaer and “The portion of the seventeenth 
members. . : ‘ a 
interrogatory to which objection 
INCOME TAX PLANNERS' is taken asks when, where, and 
WORKSHOP |/by whom the anchor, anchor 
chain, and related machinery 
and gear of the 
‘Gaines Mill’ had last 
spected before the accident.... 
The objections to ... the last 
| portion of the seventeenth in- 
terrogatory are overruled.” 


H. Repairs of the Ship 

The District Court of the Unit- 
ed States for the Eastern Dis- 
trict of New York in 1940 in The 
Christina, 35 F. Supp. 522, stated 
in syllabus no. 4 that “... claim- 
saving devices will be presented by | ant was entitled to propound in- 
the Moderator and members for open | terrogatories as to ... whether 
discussion. the barge had any repairs prior 


WORKSHOP MODERATOR to accident and if so, the time 
HAROLD KAMENS, B.S., LL.B. and kind of repairs, and to pro- 


duce repair bills.” 

aati eae The District Court of the Unit- 
ed States for the Eastern Dis- 

trict of New York in Finlay v. 
The Eveleth, 64 F. Supp. 186, de- 
clared in syllabus no. 2 that: 
. cCclaimant-respondent was 
entitled to propound interroga- 


Nine monthly sessions meeting on the 
second Monday of each month, 6:30 - 8:30 
P.M., beginning Monday, October 14, 1957 
thru June 1958. Fee - $30.00 


This is a practical course for indivi- 
duals with a sound and working 
knowledge of the income tax law 
who wish to be exposed to and kept 
current by a monthly meeting of new 
developments in income tax field. 


Tax cases, Internal Revenue Service 
rulings, pending and new tax legis- 
lation articles from leading periodi- 
cals and tax services, and new tax 


Applicants may register with Harold 
Kamens, 10 Commerce Court, Newark 
2, New Jersey, Phone Mitchell 3-7111. 
All Workshops will be held at the 
744 Broad Street Club, 13th floor, 





en Broad Street, Newark 2, New | tories as to... . records showing 
ersey. the nature and kind of repairs 

BROCHURE AVAILABLE ‘“eauired to be made and cost 
SOs rreco.”’ 
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. libelant’s interrogatory re- 
| quiring respondent to state point 


from 
ESTATE PLANNERS’ WORKSHOP || some recognized landmark, was 


Steamship | 
been in-| 


Just Compensation 


(Continued from page 1) 


v. North Jersey & Ci ‘Comm.; 
105 NJ.L. 165 (E. & A. 1928); 
Essex County Park Comm. v. 
Brokaw, 107 N.J.L. 110 (E. & A. 
1930); Manda v. Orange, 82 
N.J.L. 686 (E. & A. 1911). 


Thus in fine the mandate of 
“just compensation” generally 
requires that the owner of the 
property acquired by eminent 
domain receive the fair market 
value of his property as of the 
date of the institution of con- 
demnation proceedings. Further- 
more, in the appraisal of the 
property the owner is entitled 
to have his property valued with 
the view of its adaptability to 
all available uses. (See e.g. 
State v. Gorga, 45 N.J. Super. 
417 (App. Div. 1957), wherein 
the court stated that a change 
in zoning which occurred subse- 
quent to the institution of pro- 
ceedings should have been ad- 
mitted in evidence to show that 
the change could reasonably be 
anticipated at the time of the 
taking as this factor might well 
be reflected in the ultimate val- 
uation of the property. cf. Over- 
peck Land Corp. v. Village of 
Ridgefield Park, 104 NJ.L. 402 
(E. & A. 1928).) 


In certain cases, however, the 
fair market value of the prop- 
erty acquired would not be just 
compensation to the owner. 
Thus, where a condemnor takes 
part of a piece of property, the 
law does not permit it to pay 
merely the market value of the 
segment, but it must also pay, 
in addition, a further sum rep- 
resenting the damage sustained 
by the owner to the balance of 
the property not taken. R. S. 
20:1-2. The New Jersey rule for 
establishing just compensation 
when part of a tract is taken, 
is the difference between the 
fair market value of the prop- 
erty before it was taken and 
the fair market value of the re- 
maining property immediately 
after the injury is done. Mani- 
festly, this rule is applicable 
only where the land taken is 
part of a larger tract, the in- 


demned, 


erty. 


the price 


value 


the phrase 
does 


Value 


real 
However, 


mon way 


most 


ilar land 


sades 


on point). 
fields of 


to testify 
the Court. 


tegrity of which is destroyed.. ° : 

In re Parking Authority of three catagories: 
Hackensack, 30 NJ.Super. 534 2: Non- investment 
(App. Div. 1954); Sterner v. such as homes. 
Nixon, 116 N.J.L. 418 (E & A. 

1936); Robinson v. Edgewater, as apartment 
98 NJ.L. 205 (E. & A. 1922); stores. 


Mangles v. Chosen Freeholders, 
55 N.J.L. 88 (Sup. Ct. 1892). 

It shouid be noted, however, 
that while certain acts done 
pursuant to legislative authority 
may impair the value of private 
property they are not regarded 
as a taking by eminent domain. 
Such injuries are generally 


When a parcel of real estate 
ae is encumbered by separate in- 
terests and is subsequently con- 
the valuation 
condemnation proceeding is as 
if the property were not encum- 
bered. The issue is the value of 
the land as a whole regardless 
of estates or liens therein and 
the award constitutes a summa- 
tion of all the values of all the 
separate interests in the prop- 
N.J. Highway Authority v. 
J. & F. Holding Co., 40 N.J. Su- 
per. 309 (App. Div. 1956); 
v. Board of Education, supra. 


The value of 
paid for 
quently are different. 
paid for an article is a fact; 
of most 
opinion. As indicated previously, 


not mean that the owner 
of property 
price he paid for it but 
that he is entitled to its value. 1 
being ’ 
only be proven by an expert. In 
order to qualify a witness, it is 
essential that it be shown 
the witness has knowledge of 
estate 
the fact that 
ness, even a real estate broker, is 
familiar with values generally, is 
not per se sufficient. 
discussed later, 
of proving 
value is by showing comparable 
sales of properties. 
material 
forming the qualification of an 
expert as to land value consists 
in the fact that the expert has 
made sales or purchases of sim- 
in the neighborhood 
of the land in question within 
a recent period or that the ex- 
pert has knowledge of such sales 
by others. Ross v. Com’rs, Pali- 
Interstate 
(Outstanding 
Of course, as in other 
law, 
whether a witness is competent 
is primarily one for 


For the purpose of apprais- 
g the value of real estate, an 
appraiser classifies property in 


2. Investment properties such 


3. Service properties such as 
Churches and schools. 

His approach to valuation of 
the three types of properties is 
often different. Thus, in non-in- 
vestment properties, an apprais- 
er will frequently use the com- 
parison method, that is ascer- 
tain what comparable properties —— 
were selling for. Lt 





ment properties, the aDprs 
will frequently capitalize +. 
come produced from th, .. 
erty and for service pr 
he will generally use the 
in the Parison method to ascert,:. 
value of the land and then . 
the figure thus deriveg te 
reproduction cost of th. 
provement less the de 
of same. Of course, these +. 
methods of appraising ate 





the 





in appraising property. an 
praiser will use the three 
proaches. ; 

Manifestly, the most freq, 
method of proving Wp 
condemnation case, is by 
of comparable sa 


Herr 


II 





an article and 
same fre- 
The price 
the 
things is an 


examination, an appraise- 
testify as to the compar; 
Sales that he used in mak 
his evaluation. In re Por 
New York Authority, 22 \ 
Super 575 (App. Div. 
primary limitations upon 
troduction of such evi 
that the property sh: 
substantially sim 
2. in the same loca 
3. the sale was bona 
4. the sale took p 

a reasonable time 


just compensation 










is entitled to the 
rather 


an opinion may 





that 


generally. 
a wit- 


values 


Domain. In re Port of \ 
York Authority, supra, 

In proving the compar: 
sale, it is not necessary 
in the persons or broker 
negotiated the transactio 
by virtue of statute, ar 
is competent to testify a; 
sales of comparable land, “ 
from information or kn 
of such sales, obtained 
owner, seller, purchasé 
or occupant of such co 
land or from 





As will be 
the most com- 
market 


Thus, the 
circumstance 





negotiated or who are fam! 
with or cognizant of such x 
” NJS. 2A:83-1. The lez 
lature thus abolished the he: 
say rule in the cases « 
purview of the statu 
now a witness may test 
a comparable sale on D 
of hearsay information receir 
from brokers professin 0 
edge thereof, even tho 
latter was not instrum ] 
consummating the sale; 
method of deriving the inform 
tion only being used to 25: 
the weight and not 


Park, 
Jersey 


Supra. 
New case 


the question of 


property 


houses and 


N.J. Based Authority ¥. Ra 
41 NJ: Super. 385 (App. 0 
1956). 


the owner is admissible 
if it meets the qualific 
aforementioned. N.J. g 
Authority v. Rudd, 36 NJ.5 
per 1 (App. Div. 1955). Whew 
or not a similarity between p* 








With invest- (Continued on page 7 





damnum absque injuria. Thus if 
no portion of the owner’s prop- 
erty is acquired for the public 
improvement which causes the 
damage the owner will have no 


remedy. N.J. Bell Tel. Co. v. 
Delaware River Joint Comm., 
125 NJ.L. 235 (Sup. Ct. 1940; 


Klement v. Delaware River Joint 
Comm., 119 N.J.L. 600 (Sup. Ct. 
1938). See also Herr v. Board of 
Education, 82 NJ. L. 610 (E. & 
A. 1911), wherein the owner of 
a tract not taken by condemna- 
tion was denied damages caused 
by condemnation of another 
tract restricted by covenants in 
favor of the tract not taken. 
Where land is taken by con- 
demnation just compensation 
demands that the owner recov- 


er all damages present and pro- 
spective which may be expected 


to result from the construction 
and maintenance of the im- 
provement in a proper manner. 
State Highway Com. v. National 


| Fireproofing Corp., supra; Gray 


GANN LAW BOOKS 


MArket 4-5533 


224 MARKET STREET NEWARK 2, N. J. 


| Ct. 1943). However, any damages 
|resulting from an improper use 
can be recovered only by an ac- 


v. Miller, 130 NJ.L. 415 (Sup. 


tion or proceeding outside of the 
condemnation. 
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Just Compensation 





continued from page 6) 





85 exists is primarily a ques- 
tg be decided by the Court 
; its determination will not 
sturbed, unless shown to 


supra. 





examination as 


ae rule that evidence of facts relating to 
2 offers or options to sell 
‘surchase similar properties 
aot admissible. In re Port 
‘New York Authority, supra; 


Housing Authority of 


the 


comparable; 





with the condemnor are 
ble in evidence as com- 
sales where there are 
ial conditions existing. 
Jersey City, 83 N. J. L. 
However, in 
the taking 
land, the _ price 
r Jand with improve- | demnee. 
--; thereon, is inadmissible) #>sence of a market and due 
i would be too difficult to|to this absence the condemnee 
what portion of the is permitted to bring into evi- 
ion was for the land | dence not only the market value 





a subsequent direction by 
Court 
mony. 
In dealing with service prop- 
ty such churches, 
like the fair market rule 
be unfair to the con- 
Manifestly there is an 


to 


specl 
ley V. 
em & A. 1912). 
oeeeding for 


er as 


na 
AliU LU 


the 






would 


ot 














portion was for the | 0°f the land but also the depre- 
-vement. In re Housing Au- ciated reproduction cost of the 
wit of Newark, supra. improvement. The two figures 
ficult problem is present- | #7€ added together and the 
Saga sum constitutes the just com- 
wnen we consider the at-/ pensation to be awarded to 
ot by a witness to use aS 4 the condemnee. In such an in- 










é a prior acquisition | stance the fair market value 
sment by a condemnor | rule does not come into play and 
only a portion of the the criteria for determining the 

property was ac- compensation to be awarded is 


Here the difficulty arises 
we cannot say what por- | erty to 
the consideration went | tremely difficult question how- 
value of the property ever, arises when we endeavor 
d what portion was for|to ascertain the admissibility of 
o the remaining land.| reproduction cost of properties 
aw seemed to be that such which have 
ere not admissible. Brown Of non-service property 









where 










eas NJ. Shore Line R. R. Co., 76| there is no real market. 
795 (E.€A. 1908). However, Two things are clear: 1. The 
decision seems to in- | existence and nature of the im- 


hat such evidence is ad- provements may be revealed and 










and if there is sever- their influence on the market 
iage, this fact may be value of the property consid- 
put by the condemnor ered by the jury. N.J. Highway 
tross-examination, and then Authority v. Johnson, 35 NJ. 
DPF aan aR NS 
a 7 re — — . 





Our experience proves that the 
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best interests of 
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the testimony may be the sub- 
ject of a motion for exclusion. 
N.J. Highway Authority v. Rue, 


The best procedure for cross- 
to comparable 


rary, Im re — = sales would appear to be to 
pamns : licit from t ritnes 
e948 (E.&A. 1921). It is the elicit from the witness all the 


the property 
and his source of information 
as to the amount paid, prior to 
his giving the amount paid for 
for once the 
testimony is received there may 


re be a substantial effect on the 
ark, ge Ba iy a Pe Mg ultimate disposition of the cause 
120). s y 5 regardless of whether there was 


the 
disregard the testi- 


schools 


in essence the value of the prop- | 
the condemnee. An ex- | 


a market value, Or | 


Super 203 (App. Div. 1955). 
The ultimate measure of dam- 
ages is not the market value of 
the land plus the reproduction 
cost of improvements, but rath- 
er the market value of the land 
as improved in view of all uses 
to which it is adaptable. In re 
Housing Authority of Bayonne, 
21 N.J. Super. 254 (App. Div. 
1952). From an examination of 
the precedents, none of which 
were cited by the Court, the Ap- 
pellate Division stated in the 
case of In re Parking Authority 


of Hackensack, supra, that re- 
production cost is admissible 
within the direction of the trial 
court when (1.) the improve- 
ments are of such nature that 
there is an absence of sales or 






comparable information to in- 
dicate comparable values and 
(2.) the time or circumstance of 
the original construction are not 
so removed from the date of 
taking that the original cost 
would have no bearing on the 
market value on the date in 
issue; namely, the institution of 
the condemnation proceeding 
In the case of State v. Bur- 
nett, 24 NJ. 280 (1957) the Su- 
preme Court recently had occa- 
sion to pass upon admissi- 
bility of reproduction cost. In 
Burnett the condemnee had 
upon his property extremely un- 
usual and expensive structures. 













The trial court allowed testi- 
mony as to the reproduction 
cost of these improvements on 
the ground that the improve- 
ments were of such a nature 
there was an absence of com- 
parable sales which would indi- 
cate comparable value. On ap- 
;peal the Supreme Court af- 
firmed the judgment of the trial 
court and held that while the 
measure of damage in a con- 
demnation case is the market 
value of the land as enhanced 
by the improvement the repro- 
duction cost of the improvement 
was nevertheless admissible as 
indicative of this amount. 
Burnett is important because 
of the language ployed by 


the Court which indic 








ed that 
the absence of comparable sales 
will be discarded as a qualifica- 
tion to the admissibility of re- 
production cost. It submitted 
that this will represent a step 
forward in the condemnation 
law of this State. The true test 
to the admissibility of reproduc- 
tion cost should be whether its 
admission will materially aid 
the jury in its determination. 
This in turn will depend on 
whether the improvement is 
fairly adaptable to the land on 
which it is located, that is 
whether it would likely be re- 
placed by a similar structure. 
The Court should balance the 
value of such testimony against 
the danger of protraction of 
trial, undue surprise and the 
like. If we are to award just 


compensation we should in most 
cases regard as highly relevant 
evidence as to reproduction cost. 
To require proof of an absence 
of comparable sales presents an 
unnecessary obstacle to the ad- 
mission of what may be im- 
portant revelant evidence. If the 
building is modern and is suit- 
able for the land and is the 
type the owner is likely to re- 
place with a similar structure, 
the evidence should be admis- 
sible. If the improvement, how- 
ever, is unsuitable for the loca- 
tion or is old and its utility is 
at an end, the reproduction cost 
should be rejected. 

As indicated previously an ap- 
praiser will, with investment 
property, capitalize the income 
produced from the property to 
ascertain the value of same. 
Thus, let us assume that a par- 
cel of real estate shows a net 
income of X dollars after mak- 
ing all the proper deductions 
from the gross rents (actual or 
estimated) received. When the 
appraiser speaks about capitali- 
zation he refers to the sum 
which when invested at a par- 








2. | 


ticular will 
return. 

In the condemnation of prop- 
erty upon which there is a busi- 
ness there arises the problem of 
the admissibility of the business 
prof.ts earned by the land own- 
er. Capitalization of business 
profits is not an accredited way 
to appraise the value of prop- 
erty. Profits are got certain and | 
depend on contingencies other 
than the use to which the 
property is put. Thus, extrane- 
ous factors such as capital in- 
vested and skill of the proprie- 
tor play a 
of profits received from any 
business. For a discussion of the 
difference between income from 
real estate and profits derived 
from the operation of a business 
thereon, see State v. Hudson Cir- 
cle, 80 N. J. L. J. 417 (1957) 

Prior to the clecision of the 
Supreme Court in City of Tren- 
ton v. Lenzner, supra, it was 
settled, therefore, that where 
land is condemned, the owner of 
a business operating upon the 
land could not produce in evi- 
dence his profits from the busi- 
ness. Newark v. Cook, 99 NJ. 
Eq. 527 (Chan. 1926). In Lenz- 
ner, however, the Court, by way 
of dicta, seemed to indicate that 
it was proper to admit evidence 
of profits as indicative of the 


rate yield this 


part in the amount | 


highest and best use to which 
the subject property could be 
put. Subsequently, the Appel- 
late Division in the case of N. J. 
Highway Authority v. Rue, su- 
pra, a case where there was a 
partial taking of a dairy farm 
}and a witness was allowed to 
| testify as to income and profits 
| from the dairy business before 
and after the taking, stated at 





page 388: “. . . while loss of 
business profits was not an ele- 
ment of recoverable damage, 


proof thereon was admissible as 
bearing upon the question of 
the highest and best intrinsic 
use of this particular farm land, 
the inadaptability of the re- 
maining land to the continu- 
|ance of such use, and other fac- 
tors bearing on the jury’s deci- 
sion as between the variant ap- 
praisals “ 


of the experts... .”. 
This much is clear—evidence of 
business profits is admissible to 
establish that remaining prop- 
erty cannot be put to the use 
that the property was put to 
prior to the severance. Clarifi- 
cation of the law here, however, 
is certainly in order. 

It is suggested that the ad- 
mission of business profits 
should be strictly confined. Evi- 
dence as to the existence of 4 





(Continued on page 8, col. 1) 
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Just Compensation 





(Continued from page 7) 


business on the property, evi- 
dence as to the suitability of 
the property for that business, 
etc. should be freely admitted. 
However, to open the door to 
the admission of business profits, 
would be to bring up several 
collateral issues. In any event, 
the jury must be instructed that 
profits are not to be capitalized to 
and that the sole question is lescence in 
to determine the market value tial taking, 
of the property taken and the remaining on the 





minerals separately, 


contingent and _ involves 


questions of cost, 


While the engineer 


erals taken, he will be 
testify to accelerated 
the case of 


severed 


damage, if any, done to the re- tion. Thus, in State Highway 
mainder. Comm. vy. National Fireproofing 
A situation analogous to prov- CFP. supra, the condemnee 
ing reproduction cost of im- had plants for the manufacture 
of tile situated on clay lands 


provements is the © situation 
where there are trees or top 
soil on land. Here, the Court in 
Manda, Ince. v. D. L. & W.R. R. 


used for its operation. 
demnor acquired a_ portion 


Co. supra, stated that while lowed to testify as to the 

their existence mav be shown duced life expectancy of the re- 
. ae ainder as ae 

they must not be valued sepa- Minder as a result of 

rately taking 


The assessed valuation of 


As to valuable minerals in the : 
property for purposes of 


ground our Courts have held 
that stone, Ross v. Com’rs. Pali- ; 
sades Interstate Park, supra, Teceived mn 
and sand and gravel, Ringwood ™4rket value in a 
Co. v. North Jersey and C. “0M proceeding. 
Comm., supra, should not be Sewer Authority 
valued separately. However, if Borough, 15 
a market is shown, testimony P!V¥- 1951) 


evidence to 


v. Little 










will be received as to the ex- An appeal to the Law Divi- 
istence of minerals. the fact that sion supersedes the Commission- 
the stone would make concrete, ers Report and aamages must 
the geographical location of the be determined without refer- 
sand and gravel and its quan- ence to the Report. Henderson 
tity and quality. However, the v. City of Orange, 9 NJ.LJ 
t who testifies as to the (Sup. Ct. 1886) 
of minerals As not Il 
qualified to testify as 





The party 
taking land by 
institutes an action in 
perior Court for the 
ment of 


market value of the land 
unless he possesses, in addition 
to his qualifications as an en- 
the above named qualifi- 

Ringwood, supra. The 


yinyeer 
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cations. 
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date. 
sion Co. v. 


Super. 132 (App. Div. 


of Commissioners to 
Division, there will be 
final judgment for purposes 








“appeal to 


reason that the witness cannot 
testify as to the value of the 
would ap- 
pear to be that the question is 
for the most part collateral and 


profits, etc. 
cannot 
testify to the value of the min- 
allowed 
obso- 
a par- 
upon the buildings 
por- 


The con- 


the clay land and a witness was 


taxa- 
tion is ex parte and may not be 
prove 
condemna- 
Bergen County 
Ferry 
N.J. Super. 43 (App. 


exercising the right 
condemnation 
the Su- 
appoint- 
three commissioners 
x the compensation to be paid | eh - 
property | ; pete 
any, 


20:1-2. 


including the damage, if 
W D ET TINGER & C0 resultit ig from the taking to any 
e e e : 
remaining property RSS. 
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Mitchell 2-4694-5 Cause why commissioners 
should not be appointed. Rule 


urn date Of! involved in 
three | 
commissioners are appointed for | 
purposes. /the commissioners. 
|R.S. 20:1-20. 
defendant is required. His only 
so desires, 
return date 
ee of the Order to Show Cause to 


| Commissioners. On the 
ii¢ ds 
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POLICYHOLDER Questions regarding the quan- 
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land | 


Somerm 8, 0. location, and the right of 
nee: Si condemnor to take the 
must be raised at this return 
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Hirschfield, 38 N.J. 
1955). 
Note, however, that in the event | 
of an appeal from the Report 
the Law 
another 
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terest 





the money. 








the Appellate Divi- 
sion. Thus, 
final judgments 
cause— 


in the same 


1. Dispositive of all the issues 


other than amount and 


2. Final as to amount. 
On the appointment of com- 
missioners, the court fixes the 
date on which they should file 
the Report. Rule 4:92-4. The 
time allowed may be extended 
from time to time by the Court. 
In the event that the Report is 
not made within time, the pow- 
er of the commissioners is at an 
end. In re New Jersey Turnpike 
Authority, 10 NJ. 456 (1952). 
The commissioners are obliged 
to hold a hearing, hear testi- 
mony, inspect the property and 
make a report of the amount to 
be paid. R.S. 20:1-9. In a con- 
demnation proceeding, the prop- 
the vaiue of the land 
whole and the duty 
is to as- 


er issue is 
taken as a 
of the commissioners 
certain the sum due represent- 
ing all the interests acquired. 
State Highway Com. v. Dey, 110 


NJ.L. 197 (E.&A. 1932). Any 
party in interest may appeal 
from the Report of the Com- 


missioners to the Law Division. 
R. S. 20:1-16. This appeal is 
taken by filing a Notice of Ap- 
peal not later than ten days 
after the date fixed for the fil- 
ing of the commissioners re- 
port or after service of a copy 
of the report upon persons in 
possession and other parties in 
interest who appear personally 
or by attorney before the com- 
missioners, which ever time is 
the earlier, but on application 
ind good cause shown the Court 


may extend the time up to thirty 
days. 
A jury trial may be demanded 


The Notice of Ap- 
addition to a demand 
for a struck or regular jury, 
i}must also include Notice of Ap- 
plication for an order fixing 


by any party. 


the date of trial. The Notice of 
| Appeal and/or demand for jury 
trial must be served only on 


parties in possession and parties 
who have an interest in the land 


the appeal who 
|have appeared either personally 
or through an attorney before | 


Rule 4:92-7. 
matter then 
proceeds as in other cases. Af- 
ter opening argument, the jury 
inspects the property. As a mat- 
ter of practice, the condemnor 
presents his case first to the 
appeal, 
discretionary with the 
but for the sake of uni- 
it has been 


The 


Court, 
formity of practice, 
suggested that as the 
tive is on the land owner, he 
should open the case. Ringwood 
Co. v. North Jersey and C. 
Comm., supra. 

In the event 


that the con- 


|demnee is the sole owner in fee 


condemned, 
condemnor may pay 
the amount of the 
judgment. However, 
there are other in- 
terests in the property and in 
such a case, the condemnor can- 
not safely pay the money to the 


of the 
then the 
directly 
award or 


premises 


condemnee. In such a situation, 
the condemnor may obtain an 
Order allowing it to deposit the 
money directly into Court. R. S. 
20:1-15. 

The award now stands in 
place of the land; the proper 
apportionment of the sum 
awarded concerns only the sev- 
eral claimants, and the con- 
demnor has no interest in the 
apportionment. Application for 
the money by any party in in- 


is made by a verified Pe- 
tition and Order to Show Cause 


served on all parties in interest. 
Rule 4:92-11. The 
tion should set 


verified Peti- 
forth the in- 


terest of the Petitioner, the 
amount of the award or judg- 
ment, the liens existing on the 
property and a request that an 
Order be entered distributing 


The Order to Show 





the situation of two 


quired. 


531 (Ch. 


chase money goes to the ven 


show that at the 
dor lost his 
was 
formance. Delancey & Stockton 
Corp. v. 
ii J. Eq. 71 
if any, is 
termined by 
his leasehold 
rent 
the 
market 
greater than the amount of the 
rent reserved. 
lease, options, 
relevant, 
not c 


Cause seeks an Order directing 
the Clerk of the Superior Court 
to pay to the Petitioner the 
amount of the deposif less state 
commissions and prior encum- 
brances. There should also be 
a consent acknowledged in prop- 
er form by the Petitioner that 
in the event that there is an 
appeal and the amount of com- 
pensation fixed is less than the 
amount withdrawn, the Court 
may fix the liability of the Pe- 
titioner for the return of the 
difference. 

As indicated previously, the 
award is a total of all the values 
of all the interests in the prop- 
erty acquired. A party having 
a particular interest has no 
right to have his interest speci- 
fically evaluated. This being the 


case, the owner of each in- 
terest has a right to receive 
from the ultimate award of 


judgment a proportionate share 
of indemnity for his particular 
damage according to the estab- 
lished rules of priority. 

Unpaid municipal taxes which 
affect the property taken and 
are liens thereon as of the date 
of taking have priority over all 
other liens. The Town is en- 
titled out of the award, there- 
fore, to all taxes which were 
liens upon the land as of the 
date of the entry. N.J. Highway 
Authority v. Henry A. Raemsch 
Coal Co. 40 N.J. Super 355 (Law 
Div. 1956). Where the State 
Highway Commissioner’ takes 
possession of land prior to Oc- 
tober 1, even though the State 
does not acquire title until la- 
ter, its title for the purposes 
of taxation relates back to the 
time of entry on the land. 
Milmar Estate v. Borough of 
Fort Lee, 36 N.J. Super 241 (App. 
Div. 1955). 

A mortgagee is entitled to com- 
pensation to the extent of his 
interest. He has an equitable 
lien on the award which takes 
the place of the property ac- 
In re Falk Realty Co., 
120 N.J. Eq. 10 (Chan. 1936). 

As to rights of a dowress see 
Bruten v. Miller, 28 N. J. Super. 
Div. 1953). 
which is subject to a 
sale is taken in con- 

much of the 
satisfy the pur- 
dor 
the balance to the pur- 
purchaser can 
time the ven- 
title the purchaser 
specific per- 


If land 
contract of 
demnation, so 
award as will 


and 
chaser, if the 


entitled to 


Reliable & C. Co., 134 
(E. & A. 1943) 

nts recoverable damage, 
established and de- 
a comparison of 
interest and the 
reserved. The burden is on 
tenant to show the fair 
value of his lease is 


A tena 


The period of the 
and the like are 
but the tenant may 


laim from the award dam- 


N. J. L. J. Index Pag “4 


State Bar District Co,4 
Committee Seeks Rul, _ 
Change |e Suggestions 
The Committee on Practice 
in the District ¢. 
of the New Jersey State Bar 
sociation has held its first » 


member of the 





the Courts, should forward +. 





Chairman of the Committee em 








Uninsured Accidents ¢ 
Sharply By New Yor 
L 








ance law has reduced 








licenses and registrations 
34 owners and drivers 


had been spe ny duri 1g the § 
seven months under t 


when insurance was not 
y, more than 60,000 licer 











serious accident. 





profits, sia ll, 
moval of his fixtures N. J. Hig 
way Authority v. J. & F. Ho 
ing Co., supra. 


— TITLE SERVICE 
City Title Insurance Ce 




















SAMUEL K. PEARSO 
CONSULTING METEOROLOG!! 
Expert Witness 40 Yrs. N.Y. & Nd 


39 Cortland St., Room 1010, N 











OVER 40 YEARS EXPERIENCE 


APPRAISER 
REAL & PERSONAL PROPERTY 
ESTATES, INHERITANCE TAK 
FEDERAL, STATE & COUKTY COUETS 
— ESTATES LIQUIDATED — 


200 OLIVER ST. NEWARK § 
rhet 3- 














Hanus Detective Agen 


Divorce Investigations « Specie’ 
ELizabeth 2-3383, 215i 
1143 B. Jersey St. Charies 
Elizabeth, Sepermer 














| 
| 
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BUSINESS and 
MORTGAGE 





standin 


g. 
a in Superior Court of New Jersey and United 5 
INFORMATION and forms in any of the departmen™ 


Trenton. 


THE STATE CAPITAL TITLE & pe 


TRENTON a 


NATIONAL NEWARK & 
ESSEX BLBG., 
NEWARK 2, N.J. 
Tel. MArket 3-2200 











LOANS 


let and 2nd MORTOAGES - RESIDENTIAL - INDUSTRIAL & COMMERCIAL 
ACCOUNTS RECEIVABLE - NON-NOTIFICATION 


MORGAN CO. 









Prompt—Accurate—Reasonable 
ae or proceedings in Superior and Unitec 


te) 3 
CERTIFICATES of regularity of proceedings or 
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Federal Tax Notes 


y 
ile 
1s 


ESTIMATED PAYMENTS: 
Taxpayer obtained an extension 
of time for filing its 1947 in- 
come tax return to July 15, 1948. 
A tentative return was filed 
transfer of units of March 15 and payments on ac- 
tion representing a Count of the estimated tax was 
ipant’s interest in such made at March 15 and June 165. 
<i: constitutes the withdrawal Held: A claim for refund filed 
‘: we within three years of the final 


By Harold Kamens 
ger. Rul. 57-335: COMMON 
{st FUNDS: The redemp- 
. of participating units in a 
ramon trust fund or the in- 












cipating interest by a par- ‘ 
within the meaning of return is timely. Payments on 
7 584(a) of the Internal account of a tax to be computed 
: Code of 1954. resulting im a return later are not “paid” 
tl senized gain or loss to until they are applied by the 
Ne¥E. participant for Federal in- Collector to the tax involved 
:. .x purposes. The payments here were held 
me DEFINI- (2 2 suspension account. Budd 


Rul. 57-341: 
A syndicate organized 
purpose of buying a sin- 
iss of tax-exempt bonds 
~ a municipality for distri- 
the public, and which 


Rev. 


ie Co., DC Pa., 2/20/57. 
A0NS: 


99-DAY NOTICE: 
ioner determined a 
and mailed a 
linary mail to the 
Oo received 


Commis- 
deficiency 
notice by 

taxpayer 














Bre ae cere et tN it the following 
~ Nagee * a day. He sought to enjoin collec- 
er eee ae saith tion on the theory that the 
aon sues, does not have the vate required nomees Uy tee- 
: area is ree tered mail. 
Ee y of life eeeterrenten Held: The statute authorized 
, corporation and 1s, there- 1 tice by registered mail and 
I - not an association taxable permissive, not mandatory 


at pe comporation Boren, CA-9, 2/19/57. 
57-344: ALLOW- TRUST INC OME: In 1948, 
DEDUCTIONS FOR paver 


0 Rev. Rul. tax- 





NCE OF ) pay and her husband pur- 
ideqlmgeRSONAL EXEMPTIONS: Sur- .d business real estate for 
ss insurance benefit pay- about $360,000. Some two months 


under the 





Social later eact 














7s made ach created a trust for 

rity Act to the child of 4 their son to which each trans- 

1 individual in the care ferred his whole half-interest, 

Bay se surviving parent, or other subject to a charge reserve of 

ere fon having custody of the $150,000 

rl ‘ are not subject to Fed- Held: Each taxpayer is tax- 

% » income tax. However, any able on 83% (150/180). Barker, 
ftormmer of Such benefit payments DC Ala., 12/28/56. 

and used for the sup- TRANSFER WITH RETAINED 

r.of the child must be con- INTEREST: Decedent’s father’s 


ered as the child’s contribu- wi}] gave her the right to build 
is or her support g home on a plot of ground she 
lining who furnished elected and on her own death 
tha one-half of the to have his executors pay her 
support for the purpose estate the fair value of the 
ection 151(e) of the Inter- house. Decedent entered into an 
nue Code of 1954. agreement with all interested 













- “LL APSED CORPORATION: Partie waiving this provision 
(4 ‘Brien, Phil Ryan and one d taking instead a life estate 
formed a corporation to in a specific parcel of realty 

a movie starring O’Bri- with power to dispose of it and 

month after completion, retain the proceeds. This agree- 

noration, Terneen, was ment was held by the district 
stockholders court to be a gratuitous transfer 






and the 
e film in liquidation. in 
corporation was re- cedent’s dea see 
as bona fide. O’Brien, Held: Dec 

37 6, acd. IRB 1957-8 agreement was 


tended to take effect at de- 
ne é. 
ion reversed. The 
v made for a bona 
f conside ation. Ricketson 
E , Peopl First Ntl Bank, 
Ex’r, CA-3, 2/14/57. 
ANNU AL GIFT EXCLUSION: 
er created separate trusts 
of his five minor grand- 
the trusts to t inate 
reached 21. The income 
paid currently for their 
rt, oO trustees had dis- 
onary power to invade cor- 
pus for their benefit. 
Held: Since the benefi 
did not have 


————— fide 


PHOTOGRAPHY 
Telephone Answering 
Service 
SEYMOUR RING 
107 Schuyler Avenue 
Newark 12, N. J. epee 
R WAverly 6-5324 Wie ae 
TY Ht 


eurTs 


GAL . 


y 
-? Hour 





Lrerm 


ei ili 












SO YOU WANT 





ry or 


ad lary 
the 













A NEW JERSEY Bn gay Magy ite 
corpus at any time, the trusts 

DIVORCE re a at any interests and aie 

By der he _ a he donor | is 


Milton Diamond 





%p. Divorce Manual cover- 
















B 
= 33 Legal Topics and citing 


* 3) Leading Cases. Detailed 


accurate, yet colorfully 






ten 






ONLY 


EMERALD 
*UBLISHING CO. 
-> WAVERLY PLACE 
ADISON, NEW JERSEY 


$1. postpaid. 

















WANT 





$0 M FE fe’ N E ORDIN ARY INCOME: Tax- 
real-estate dealer, sold 








»h F 


nnec 
de 


ved lots whic 


acquired to 





sna 
eve lop ana 





CATED? 


ret 1s a capital investment 
Little effort was made to real- 


7e the income -produc -ing p oten- 


A 
taxpayer dis sp 





a 
| to sell whenever an 
opportunity pre- 

sf 





Held: 
marily for sale in the ordinary 
course of business. Clayton, CA- 
6, 2/7/57. 

CAPITAL GAINS: Taxpayer, 
a practicing attorney who owned 
no other real estate, acquired 
two parcels of land in 1943 to 
be used for cultural pur- 
poses. In 1946, he contracted 
with a broker to sell-subdivided 
lots from one of the parcels. He 
also sold a 60% interest in the 
other parcel, after which he 
contracted to sell this parcel too. 
He took no part in the actual 
selling. 

Held: He was not in the 
estate business 
were capital 
Calif.. 1/22/57. 

CAPITAL GAINS: In 
taxpayer acquired six a 
his father. Two ye 
subdivided the land anc 
lot. 

Held: The land 
asset because taxpayer 
ed no evidence she 


aegrl 


ii 


real- 
profits 
gain Say, 


and nl 


1948, 
res from 
later, he 
1 sold one 


capital 
yresent- 
that he 


was engaged in the real-estate 
business or that he had acquired 
the land with any intention of 
using it except as his residence. 
The fact that in 1952 taxpayer 
entered the real-estate business 
lid not alter his 1950 status. 


Embry, DC Ky., 8/31/56 


en INCOME: Tax- 


payer, a _petroleum-marketing 
ae ership, entered into an 
agreement with upplier in 


1948 to purchase 2,250,000 gal- 





lons of gasoline per week. Be- 
cause of a shortage the sup- 
ply of gasoline the parties 
agreed in 1950 to terminate the 
contract upon the payment by 
the supplier to the taxpayer of 
$183,000 in “cance and 


“termination” 


Held: The payment taxable 


as ordinary income, not capital 
gain, since one of the « 


ential 
elements of a “sale or exchange” 
a transfer of propert 
e Leh, 27 TC No. iit 
AGREEMENT A 
Taxpayer, inventor o 
for iculating sound 
ed a corporation a ) 
except fc y 





LICENSE: 
method 
appoint- 
re- 


ar 


ciuslive 


presentative, the mo- 
tion-picture-cartoon field, in re- 
turn for an annu retainer of 
$12,000 and royalties on liding 
scale. 

Held: The agreement was 
called a license and not a sale. 


He had not made a sale of 
substantial rights. The 
were ordinary income 
DC Cal., 1/2/57. 
BUSINESS EXPE NSES: 
payer, who was in tl 
of laying pipelines unde 
rivers, loaned $40,000 on a six 
month 6% note to an individual 
who helped it procure a large 
contract. The to be 
repaid out of fees which the 
dividual was expec to earn 
during the course of construc- 
tion under the contract Two 
months later, when the contract 
was abrogated because of the 
failure to get a government Cer- 
tificate of Convenience and Nec- 
essity for the job, taxpayer de- 
ducted the $40,000 as a bad-debt 
loan. 


Held: The loss is denied 


all 
yalties 
Wright, 


ro 


_— 








note 


ted 


in 


since 
taxpayer offered no proof that 
note became worthless at 





that time. The debt a bona 


fide loan and could not be claim- 
ed as promotion expenses. Mis- 
souri Valley Dredging Co., TCM 
1957-38. 


act of 
yer was 
yunty for 
and 


LOSS DEDUCTION: A t 
land owned by : 
seized in 1940 by the c 
nonpayment of taxes 








was 








sold in 1946, after taxpayer’s 
right of redemption in the prop- 
erty was terminated to a cor- 
poration wholly owned by tax- 
payer and his family 


Held: Taxpayer is not entitled 

a loss deduction two 
grounds: (1) he 
abandoned the property; 
seizure and sale 
indirect sale between related 
Taxpayers so that recognition 
of the loss would be precluded by 
1939 Code Section 24(b)(1)(B). 
McNeill, 27 TC No. 111. 


to on 








(2) the 
constitutes an 


317) 





The lots were held pri- | 
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will 
6th 


TAKE NOTICE that the undersigned 
apply to the Essex County Court on the 
day of November at 2 o'clock in the after- 
oon, at the Court House, in the City of 
Newark, County of Essex and State of New 
Jersey, for a judgment authorizing him 
the name of Lewis Lawrence Morris 

wis Lawrence Quint 
Fr: they Esqs. 
ademy Street 
New Jersey 

of Applicant 

10, 17, 24, 31 

TAKE NOTICE: 
apply to the Essex Cou 
day of October, 1957, 


Court 
purt 








ussume 


«& 


rneys 


Oct $9.45 


that,the undersigned will 
ty Court on the 23rd | 
at 2:00 P. M. at the 
of Newark, N. J 
rizing us to assume 
Vale and Rose 





the 


Mary Vale 





E DWARD CACCAVALE 
CACCAVALE 


JOSEPH 
ROSE MARY 
» Plaintiff 


10, 17 


JE RSE} 
STATE 





LATE OF 

DEPARTMENT 
ERTIFICATE OF 
all to whom ae 


NEW 
OF 


DISSOLUTION 
come, 


lo the presents may 







Gireecing 
WHEREAS, It appe 











duly autuentics I 
“s for vo diaso.ution 
he t of ail the 
t rs fice, that 
Ik ED WAREHOT 
Ik IRTATIO OMVPANY 
4 corperation of ¢t State whose principal 
in the City Newark, County of Essex, 
Stute f Jol iH 1 J 
vVeing the agent uercion and in Cluarge thereof 
ipon A Dot if “ss may be served) 
omt with requirements f % 
of Kevi sed 
eliminary to the iss Z 
{ Disselutior 


RE. I the 
New Je reey 
on 


Secretary of 
Do Hereby 


| the 


oT pOre lid. on 





ttested con 








ition of said 


 etockho.dere 


han¢ 
at 








Seal) one nousand mine hundred and 
E ‘DW ARD J. PATTEN 
Secretary of State. 
J rf) 0, 17. 24 $21.6 
we Dated: Septe 7 
ESTATE OF SAMUEL KRASNER, a 2] 
Pursuant to the order of ADRIAN M. 
FOLEY, JR., Surrogate of the County of 
Essex, this day made, on the application of 
the undersigned, Executrix of eaid deceased, 


the creditors of | 
to exhibit to the eu bscriber | 
affirmation, their claims and | 
st the estate of said deceased, 


notice is 
said deceased, 
nder oath or 


jemands again 


hereby given to 





within six months from this date, or they 
will be forever barred from prosecuting or 
recovering the same against the subscriber. 
PAULI NER 
I 1 & 
I 
2 J 
D 17. 24 7 
x Dated: O r 7 
s OF PAUL ACS, deceased 
nt to the order of ADRIAN M 
JR Surrogate of the County of 







day made, on the application of 
resigned, Executrix of said deceased, 
is hereby given to the creditors of 
exhibit to the subscriber 
or affirmation, their claims and 


this 


| inst the estate of said deceased, 
with six months from this date, or they 
will be forever barred from prosecuting or 


recovering the same against the subscriber 
LARA K. AS ZODY 
EYMOUR & SEYMOUR A 
o y 
Ooet. Tt V2, 24 1, Nov. 7% 

SIATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whom these presente may come 

Greeting 


WHEREAS, It appears to my satisfaction 
sy duly authenticated record of the proceed 





ngs for the voluntary dissolution thereof 
1y the unanimous consent of all the stock- 
holders, deposited in my office that 

3 AND N. IN 
a ides ration of this State, whose pri 





iia City f Ne wark 
charge thereof 

served) has 
Title 14 


t therein and in 
may be 
lirements of 


: ‘ 
wing the agen 
pon whom process 

omplied with the requ 


































to | 
| by 


jin 


STATE OF NEW 
CERTIFICATE OF 
all 
Greeting 
WHEREAS, 


To 


JERSEY 
DEPARTMENT OF STATE 


to whom these presents 


DISSOLUTION 


may come, 


It appears to my satisfaction, 


duly authenticated record of the proceed- 
ings for the voluntary dissolution the 
by the unanimous cousent of all the stock- 
holders, deposited in my office that 
JACKSON AVENUE CORPORATION 


a Spek valprremy of this State, 
i N 


ofhes 
the City if Jersey City 


at 2 


G 
( 


te of New Jersey (Alfre 
belng the agent therein and in charge ‘thereut, 


whose principal 
Journal are, 
t f Hue ison, 


Sq 


iL 


pon whom process may be served), has 
-omp! jed with the requirements of Title 14, 
Corporations, General, of Kevised Statutes 
of New Jersey, preliminary to the issuing 
of this Certificate of Dissolution 
NOW, THEREFORE, I, the Secretary of 
State of the State of New Jersey, Do Hereby 
| Certify that the sai 1 corporation did, on the 
s ] ! (wet 1 in m 
sffice a duly executed and atteated consent 
writing to the dissolution of said cor- 
executed by all the stockholders 
which sa@id consent and the record 





office as 
TESTIMONY 











weedings aforesaid 
provided 





file 


are now on 


by law 
WHEREOF, J 


hand 


and 

















ave hereto s¢ my af- 
xed my offic seal, at t renton, 
Sea A.D one nousand nine bh 3 ndred 
and fty-s 
EVWARD J PATT 
Secretary of State 
6 
, Fk. 
f RT [ TIO ‘ 
7 1 ty may come 
f én 
9 
LEA a a uy satisfaction 
ald xt r »f . roceed 
Fg y dis n thereof 
m ons »f A he atocs 
4 m ff vat 
, ‘ Sta in rincipa 
ps z < 4 arge 
reof v x m rOcess xy 4 
* A , s f i 
ry to asuing 
’ 
rif amid rota ® 6 
© A attested ¢ 
- f “a. 
he kn 
r x a an ne 
t ya af are £ 
a . 
r a a a 
mm ficial a r 
2b J a 
r f s 
¢ EY 
* 
f eased 
of 
* 
wil 2 secuting oF 























orporations, Genera of Revised Stat 
f New Jersey, preliminary to the i 
f this Certificate of Disso ution 
NOW, THEREFORE, I the Secretary of 
State of the State of se w Jersey, Do Hereby 
erti ity wae the said ¢ rpor tion ai i. on th 
Sawa f Octot 
office a duly executed and ‘oom ed consent 
in writing to the dissolution of said cor 
wration, executed by ali the itiduholdecs 
hereof, which said consent and the record 
* the proceedings aforesaid are now on file 
in my said office as provided by law 
IN TESTIMONY WHEREOF I < 
have hereto we my hand and af 8 - aan - 
fixed my offict seal, at Trenton ¢e5-seTeoD 
thix Seat O at 
(Seal) A.D... one thou cad nine hu ndred State 
and fifty-seven ee 
EPWARD J. PATTEN 
Secretary of State - 
Oct. 10, 17, 2 $2 
STATE OF NEW JERSEY 
DEPARTMENT OF STATE S S 
CERTIFICATE OF DISSOLUTION 2 
To all to whom these presenta may come r 
Greeting > J 
WHEREAS, It appears to my satisfaction e 
by duly authenticated record of the proceed =s 
ngs for the voluntary dissolution thereo? es 
by the unanimous consent of all the stock- 
holders, deposited in my office that r >. 
G & B TRUCKING CO 
a corporation of this State, whose principal Newars 
Nice in wittated at 3 ; Ghinios Street. 13 
Cite at Me Conmes ; Son : 
State if Ne J Seymour K r 
being the agent ther and in charge thereof 
pon wi 10m process may be served), has 
complied ith the requirements of Title 14 $ r 
Corporations, General, of Revised Statutes r $ 
of New Jersey, preliminary to the issuing NOW 
of this Certificate of Dissolution. TEN, Seer r > 
NOW, THEREFORE, I, the Secretary of New r 5 
State of the State of New Jersey, Do Hereby ~< 
y yo the said corporation did, on the : 
of Octobe t a 3: $ 
my office a Pa y executed and attested consen ss 4 : r 
in writing to the diestiation of said cor r . m 
poration, executed by all the stockholders <tc’ Jers there bad 
the -reof, which said consent and the record a r m = . 
of the " proceedi ngs aforesaid,are now on file are now on = my saic 
in my said office as prov vided by law t a¥ 
IN TESTIMONY WHEREOF. I IN 
have hereto set my hand and af- hav 
fixed my official seal, at Trenton oXe 
this Fourth day f October s 
(Seal) A.D.. one thousand nine hn indred Seal t sa a 
and fifty-seven. * oa 
EDWARD J. PATTEN, pee ee 
Secretary of State. 0 Stas 
L.J.—Oct. 10, 17, 24 $21.60 I -+ 





yy. red gad 
a J m 
~ a 
: ‘ 

Stat 
a7 = 

-r z 
rat anesieail 
terest the 
on rtifeate 
edings aforesaid 
fice as fp Jed 
at 
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Dated: September 1957 Date ber 19, 1957 STATE OF NEW JERSEY Dated: September 11, 1957 Dated: September 18, 
OF DOMENIC K CIRIC IL Lo, de- STATE OF JOHN WIL L t. AM HI CKS, de- DEPARTMENT OF STATE | ESTATE OF PATRICK FINNEGAN, deceas-| ESTATE OF WILLIAM J. STINSON, de- 
‘ ‘ CERTIFICATE OF DISSOLUTION | ec ceased. 
ADRIAN M. Pursuant to the order of ADRIAN M. Greeting: | Pursuant to the order of ADRIAN M. Pursuant to the order of ADRIAN M. 
the FULEY, JR., Surrogate of the County of WHEREAS, It appears my satisfaction,| FOLEY, JR.,*Surrogate of the County of | SOLEY, JR., Surrogate of the County of 
I Essex, this day made, on the application of | by duly authenticated record of the proceed- | Essex, this day made, on the application of | dssex, this day made, on the application of 
indersigned, Executor of said deceased, | ings for the volunt dissolution thereof | the undersigned, Executor of said deceased, | the undersigned, Administrator of said deceas- 
is hereby given to the creditors of | by the unanimous consent all the etock-| notice is hereby given to the creditors of | ed, notice is hereby given to the creditors of 
jeceased, to exhibit to the subscriber | holders, deposited in my office that said deceased, to exhibit to the subscriber | said deceased, to exhibit to the subscribers 
guder oath or affirmation, their claims and B & E HOLDING CORP. under oath De gflirmation, their claims and | inder oath or affirmation, their claims and 
ie nds against the estate of said deceased, a corporation of this State, whose principal | demands against fe estate of said deceased, | jemands against the estate of said deceased, 
within six months from this date, or they | off lated at No Commerce Street, | within six months from this date, or they} within six months from this date, or they 
wi be forever barred from prosecuting or y of Newark, ( mes Essex, | will be forever barred from prosecuting or] will be forever barred from prosecuting or 
recovering the same against the subscriber.| State of New Jers Georg Kraus, | recovering the same against the subscriber. | areata” the same against the subscriber. 
BERNARD S82 Al BIN wing the agent therein and in ‘charge thereof, ROBERT S. GREENBAUM EDWARD A. STINSON 
- Attorne pon whom process m served), ROBERT 8S. GREENBAUM, Attorney | THOMAS E. DURKIN, Attorney 
s t complied with the req 8 of Title 14,/ 60 Park Place + | 24 Branford Place 
2, N. J ae a Corporations, General, of evised Statutes | Newark if 3 | Newark 2, N. J “ 
t 3, 26, Oct. 3, 10, 1% S30: 2%, 24 of ret sey, preliminary to the issuing | L.J.—\S« “pt. 19, 26, Oct. 3, 10, 17 | LJ. Sept. Z Oct. 3, 10, 17, 24 
of this Certificate of Dissolution. ! > 
Dated: September 12, 1957 as: dean ‘6. 1007 NOW, THEREFORE, I, the Secretary of | 
F JAMES Y¥ ANERO, de cease j pee temer 16, 1957 | state of the State of New Jersey, Do Hereby Dated: September 11, 1957 STATE OF NEW JERSEY 
the er of ADRI M ARET I. KIDDLE, de- Certify that the said corporation did, on the | ESTATE OF LILLIAN EVERSON, dece | DEPARTMENT OF STATE 
f the ) y of ‘a ee : T'wenty-sixth day of S 1f file in Pursuant to the order of ADRIAN M.| CERTIFICATE OF DISSOLUTION 
order ADRIAN M./; office a duly ite s consent | FOLEY, JR., Surrogate of the County of| lo ail ~ ‘whom these presents may come, 
ae County of| , writing to f said cor- | Essex, this day made, on the application of | Greetin 
: poration, exe stockholders | the undersigned, Executor of said deceased, WHEREAS, It appears to my satisfaction. 
thereof, which said ons i the record| notice is hereby given to the creditors of | ¥5 duly authenticated record of the proceed- 
t of the proceedings aforesai re now on file| said deceased, to exhibit to the subscriber ngs for the voluntary dissolution thereof 
» the subseri ber | ; " 2 ee at oa pe ; ; =? S vy the unanimous consent of all the stock- 
g ; z in my said office as provi by law. inder oath or affirmation, their claims and | uoiders, de “posited in my office that 
eir claims and IN TESTIMONY WHEREOF, 1| demands against the estate of said deceased, | 7 LLIE HOLDING ©O. 
A said deceased, have hereto set my hand and af-| within six months from this date, or they | g RR .. of this State, whose principal 
“er fixed my official seal, at Trenton, | wi be forever barred from prosecuting OF | office is situated at No. 972 Broad Street, 
t Ty ty-s y September, | recovering the same against the subscriber. | jn the City of Newark, County of Essex, 
ey Sea hundred STEPHEN ARVAY State of New Jersey (Robert Inlander, 
2 H: ARBE hg A REESMAN, Attorneys being the agent therein and in charge thereof, 
422 - 3Sth treet on 0 yrocess d e serv 
s " Union City, N.J = a pe ied. with: ‘he Ai rol of Titie i. 
— Ur $21.60 | L.J.—Sept. 19, 26, Oct. 3, 10, 17 orporations, General, of Revised Statutes 
So es f New Jersey, preliminary to the issuing 
I y ET I f this Certiticate of Dissolution. 
September 24, 1957 DE P AR t ME x1 ‘ Sp ESSEX COUNTY COURT SUW THEREFORE. 1, the Seqsetens ee 
order of ADRIAN M S 0 WILLIAM FLASH- CERTIFICATE OF DISSOLUTies Law Division a ae $a = ee ae on the 
/ x : reas Tv all to whom these presents muy come Te sa: vat the sa i. bet a? Th file ae 
i the rder f ADRIAN M - : *l In the Matter of ) | Twentieth day of September 957, fil in 
| ‘ *e ¢ th ‘ ¢ : Richard Jacks ) uy office a duly executed and attested consent 
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Essex County Weekly 
Call 


SUPERIOR COURT AND 
ESSEX COUNTY COURT 
WEEKLY CALL 
FRIDAY, OCTOBER 11, 1957 
The following Superior Court and County 
Court Cases will be called before Assignment 
Judge Alexander P. Waugh, Room 226, Court 
House at 9:30 A.M., and will be subject to 
down for trial. 


being set 
‘*S'’ after number are Superior 


Cases with 
Court Cases. 
Cases with 
Court Cases. 


“O"' after number are County 


s 


511¢, 


(724C, 


H67C, 
1076C), 


828, 2418, 281€ 


JOS, 














6698 694C, 69SS TOSS, 

8628S, 887C, 8958S, S97TS, 9118, 9175S, 9205S, 

935C, 95 3s. YS2C, YSTS, 999S, 1047S, 1053S, 

10548, 10568, 10574 1060C, 1061C, 1062C, 

10658, 1068S, 1070S, 10718, 1075C, 1077C, 

108138, 1094S. 1132S. 1154C, 11566 1157¢€, 

1isec 1166C, 1669S 16708. 

7 
Bankruptcies 

The names of the Referees are abbreviated 

as follows: L-Lipkin; T-Tallyn; W-Weelans. 

ALUMINUM Products Inc 1201 Lakewood 
Rd., Toms River: Inve refr. Wee 2.5 
solr. Edward N. Schwartz: 9-30 

BOONE Franklin Delano Rooseve a7 
Newton St Newark: vol liab $3 900: 
assets $2,500; refr. W.L. & T.; solr. Davi ad 
Maurer ‘9-30 

ELBER —, Py mma Marie, 817 Wheaton 
Ave., Mi e vo liab. $4,446.80 ; 
assets 5 refr. W.I T.; solr. Phillip 
P. We inger 10-7 

ELBERTSON, Morris Robert, 817 Wheaton 
Ave., Millville vol liab. $4,746.80; as- 

ets $400 refr. W.L. & T.; solr. Phillip 

P. Wodlinger 10-7 

INDIAN , 125 Broad 
St.. W.L. & T 

ISRAEI ge Pond Rd., 
au ol.; liab. $30,- 
6S! fe. WE. & FT 
sol 10-2 

KNOPI Upper Saddle 
R $90,024.28 assets 
3S. solr. Sanfo 


s & Edward John Me 
avy kx auipmient 
nt m Vol. ; 


k Ame 
MeCarty’s He 





PERLSTEIN, Edwa J 23 = S. Vassar Sq., 
Vent r City; vol liab. $19,038 seri as 
sets $9 S807 r, W.L. &T.; solr. Jos 

Blumberg 10-7 

SOPER, Edna M Jennings Rd., Manabaw- 
kin v l ib S13 .0380.90 assets 
HS2.2 refr W.L. &2T solr. I Geo 
Rabin 10-7 

SOPER, Mills W Je nes Re Manuhaw- 
kit vol ib. $14,898.09 Assets $1,650 
rr W.L.& T s I Ge Rabin 
10-7 

WHARTON Jo} Jr 17 Cavelle Ave 
Trenton: vol liab. $11,821.21 W.l 
« T solr. Jos. Fishberg; 104 








ROY GRIFFITH JONES 
PATENT ATTORNEY 
Formerly Patent Advisor, 

U.S. Gov., Dept. of the Army 
Chamber of Commerce Bidg., 

24 Branford Place, Newark, N. J. 
Mitchell 3-6136 











NORMAN N. POPPER 


REGISTERED PATENT 
ATTORNEY 
17 Academy St., Newark 2, N. J. 
Mitchell 2-1406 
Bervices available te etterneys eonlg 








Hudson County 


Friday Schedule 





FIRST STATED SESSION 
SEPTEMBER - 1957 


FRIDAY SCHEDULE 


en” ARRAIGNMENTS & SENTENCES | 
at = ed PROBATE MATTERS & MISCELLANEOUS 
gc Sl CIVIL MOTIONS & PRETRIAL CONFERENCES 
COUNTY COURT JUDGES 

1957 DUFFY DREWEN NIMMO GRAF 
FRIDAY Part 1 Part 2 Part 3 Part 4 
Oct. 11 B C Cc A 
Oct. 18 C A B Cc 
Oct. 25 Cc B A C 
Nov. 1 B C Cc A 
Nov. 8 c A C B 
Nov. 15 C B A C 
Nov. 22 C Cc B A 
Nov. 27 (Wed.) B A C Cc 
Dec. 6 C C A B 
Dec. 13 C B C A 
Dec. 20 Cc A B Ss 


Parsekian Criticizes Wide Disparities in 
Medical Testimony 





Criticizing the wide disparities | 


in estimates of disability made 
by doctors in Workmen’s Com- 
pensation cases, Compensation 
Director Ned J. Parsekian, warn- 
ed that a continuation of such 
practice and of supplying inade- 
quate medical care by employ- 
ers, would undermine the pres- 
ent workmen’s compensation 
system and ultimately lead to its 
being absorbed by some general 
social security system. 

Speaking before the Compens- 
ation Association of New Jersey, 
the Director cited as an example 
a case in which a company doc- 
tor estimated disability at 2% 
while the employee’s doctor fix- 
ed it at 80%, and also several 
cases in which the company 
doctor had rendered inadequate 
care or used double standards 
in treating the injured employee. 
“There are too many instances 
where this happens,” he said 

The Director stated that the 
use of medical panels was not 
the answer and that he believed 
in the present quasi-judicial 
system in which the employee 
and the employer each present 
their own case with their own 
counsel. But, he cautioned, it 
must be remembered that the 
system was set up not for the 
benefit of the lawyers, doctors, 
or companies, but only for the 
injured employee and doctors 
should remember they are testi- 
fying and treating as medical 
experts, not as adversaries or as 
representatives of a party. 








PRINTING 


by Offset 


are taking an appeal. 


APPELLATE /0S£?H 8. ToBisH co. 


As originator, developer and only practitioner of this method 
in New Jersey in the regular 61, 
you to take full advantage of this substantial and significant 
30% saving over the conventional method the next time you 


52 W. State St. 
Trenton 8, N. J. 
EX 4-4645 


x9 format, may we urge 














YOUR PROTECTION. 
COURT FORMS 
20—Subpoena—ad Testificandum—All Law 
Courts 
21—Subpoena—Duces Tecum—All Law Courts 
25—Appearance 
26—Stipulation of Dismissal 
30—Summons—County Courts 
31—Summons—Superior Court 
S0—Aff. of Non-Military Service 
4010—Aff. of Physician in Proceedings to 
Approve Settlement 
4030—Warrant to Satisfy Judgment 
4040—Affidavit and Order for Wage Execution 
4050—Summons and Complaint 
4050 Special—Summons and Complaint 
4 Counts 
4055—Summons and Complaint—Auto P.D. 
4060—Notice of Application for Wage Execu- 
tion—with affidavit of service 
4065—Aff. of Proof of Property Damage 
to Automobile 
70—Summons and Complaint in Tenancy 
4080—Affidavit of Proof—Non Military 
Service Aff. 
4085—Notice To Take Oral Depositions— 
il Courts 


502 HIGH STREET, NEWARK 2, N. J. 


All-State’s Line of Practice Forms 


We are privileged to cooperate with the New Jersey Bar. 
are available EXCLUSIVELY TO MEMBERS OF THE LEGAL PROFESSION and 
cre NOT sold through stationers or any other retail outlet. 


— Samples and Catalog Sent on Request — 


ALL-STATE OFFICE SUPPLY CO. 


ALL-STATE forms 
THIS IS FOR 


INTERROGATORIES 
420 P.D.—Interrogatories—Property Damage 
420 P.I.—Interrogatories—Personal Injury 
(4 Pages to set-—Padded 50) 


COMPENSATION 


20c—Employee’s Claim Petition for Compen- 
sation 

23c—Respondent’s Answer to Employee's 
Claim Petition 

430 CS—Consent Judgment (2 Pages to set-— 
Padded 50) 

430 LC—Litigated Case (Before Deputy 
Director) —Padded 50 


MISCELLANEOUS FORMS 


3—Acknowledgment of Service 
5—Notes Promissory—book form 
6—Notes Series—book form 
83—Telephone Message Pad 
1510—Statement of Closing Title 
3520—Attending Physician's Report 
3540—Series Notes, 4 on page (with endorse- 
ment clause) 
3585—Dissolution of Trade Name 
3610—Annual Report by a Domestic Corp. 


Phone MArket 4-5577 





While not poising it as a 
|threat, the Director pointed to 
the recent decision by Judge 


Gaulkin upholding the power of 
a Deputy Director to call his 
own medical expert when there 
is a wide disparity in the testi- 
mony of the medical experts 
called by the parties. 


N.L.R.B. Case Total For 
Second Quarter Sets 
4 Year Record 


The greatest number of labor 
cases in nearly four years was 
filed with the National Labor Re- 
lations Board during the April- 
June quarter of 1957, according to 
Commerce Clearing House. 

The quarterly total of 3,750 
cases of all types outnumbered 
those of any three-month period 
since July-September, 1953, when 
3,777 cases were filed, the CCH 
report said. 

A study of NLRB’s second quar- 
ter report shows that unfair labor 
practice charges filed against em- 
ployers and unions accounted for 
1,606 of the cases. This was the 
largest number since the July- 
September quarter of 1954, when 
1,762 such cases were filed. Of the 
1,606 cases involving unfair labor 
practice charges, 1,049 were filed 
against employers, while 557 were 
filed against unions. 

Formal decisions were issued by 
the Board in 569 cases during this 
1957 three-month period, the 
highest quarterly total since Oct- 
ober-December, 1954, when 605 
decisions were handed down. 

A total of 1,404 representation 
elections were conducted during 
this second quarter. This com- 
pares with the last previous high 
total of 1,675 conducted during 
the April-June quarter of 1953. Of 
the 1,404 elections, 1,364 were col- 
lective bargaining elections asked 
for by unions or employers, and 
40 were held on petitions for de- 
certification. 

In the 1,364 collective bargain- 
ing elections held, 107,469 employ- 
ees were eligible to vote, and 98,- 
143 employees, or 91 percent, cast 
valid ballots. Of the valid votes, 
57,806, or 59 percent, were cast in 
favor of collective bargaining rep- 
resentation. 

Of the 40 elections conducted 
upon petitions by employees as- 
serting that an incumbent labor 
organization no longer represent- 
ed a majority of employees, 26 re- 
sulted in decertification of the un- 


ion; and 14 were won by the un- 
ions. 
The number of cases of all 


types pending before the Board 
at the end of the second quarter 
at all procedural levels was 4,403, 
according to the CCH report. 








Z. H. POLACHEK 


Reg. Patent Attorney 
1234 BROADWAY (at 31s) 
New York 1, N. Y. 
Phone: LO. 58-3088 














| his 25 years of 
}and in public life, will begin at/| 
A cocktail party will | 
precede the dinner at 6:30 P.M. | 


|Thomas C. Egan, 


Testimonial Dinner For 
Judge Welsh 


A testimonial dinner honoring | 
| Judge George A. Welsh will be} 
given by the Association of Im- 
migration and Nationality Law- 
yers on Monday, October 21st, at | 
the Drake Hotel, Phila. The din- | 
|ner, a tribute to Judge Welsh for | 
service on the bench 


| 
| 
| 
| 
| 
| 


7:30 P.M. 


be Judge 
successor to 
Judge Welsh. Principal speaker 
will be the Hon. Francis E. Walter, 
United States Congressman from 
Easton, Pa. 


All members of the bar are in- 


Toastmaster will 


| vited to attend. Tickets may be 


purchased from George Gershen- 
feld, 1420 Walnut Street, Philadel- 
phia (KI 5-2455). The cost of $10 


|per person covers both cocktails 


and dinner. 


The dinner committee consists 
of Albert Persichetti and George 
Gershenfeld, co-chairmen; Mrs. 
Lena Orlow, Isidor Ostroff and 
Miss Helen Bertas, president of 
the Philadelphia chapter of the 


| Association of Immigration and 


Nationality Lawyers. 


All judges of the United States ity 


Court of Appeals for the Third 
Circuit and of the United States 
District Court of the Eastern Dis- 
trict of Pennsylvania, as well 
judges of the United States Dis- 
trict Courts in Trenton, Camden 


and Wilmington are being invited | :¥i.) 


as 
ed 
W. 
Immigration, his deputy, the 
newly appointed district direc- 
tor, and assistant district di- 
rectors. 


guests. Also among the invit- 


Bloomfield and Montclair 
Lawyers To Hold Joint 
Meeting 


Bloomfield Lawyers’ Club and the 
Montclair Bar Association will be 
held on Thursday, October 17, 1957 
at the Bow and Arrow 
the Moresque), 111 Prospect Ave., 
West Orange. 


tor Donal C. Fox. 


Announcements 


Francis C. Foley and Joseph A. 
Manzione have formed a partner- 
ship for the general practice of 
law under the firm name of Foley 
and Manzione with offices at 25 
Main Street, Woodbridge and 1341 
Oak Tree Road, Iselin. 


Joseph J. Vanecek has opened 
law offices at 152 Market Street, 
Paterson 1. 

Donald Myers is now associated 
with Harold D. Feuerstein in the 


practice of law at 60 Park Place, | 


Newark 2. 





guests will be the Hon. John | 
Holland, District Director of} ., 


(formerly | 


| other 


The speaker will be State Sena- |‘ 





| H. Ronald Levine has mg 


| Passaic. 


| ADVERTISING 


—__—- | OFFICE 
The annual joint meeting of the | <,°™ 
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Announcement; 






| John F. Segreto and Jap... 
|Segreto have formed a ]ay < 
{under the name of Segrety ; 

| greto with offices at 27 Ha as 
|St, Paterson. 





——.. 












law offices to 197 Was hiesial 

















———__ 


CLASSIFIED 
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ATTORNEY 


STYMIED? 


ted can offer excellent chances fop 
ent in our Claims Dept. to admit 
poe and men with Law Schoo 
Good starting salary, excelle b 
pany car provided when i eld 
person or Phone Mr. Whitne 
view 7-2000. 
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MOUNTAIN AVE. 











MUBRaY g 






2 miles off Route 22, take Berkeley py 
turn follow Diamond Hill Road to Me 
Ave. and turn right. 





















































COMPENSATION TRIAL ATTOR: 
wanted by nati onal lly known 
mpany. Excellent oppo 

ployees know if this on Re 
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ible extens Ve exXper ¢ 
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TO LET NEWAR PE 
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legal books. 
i, MA 3-4402 
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LAW LIBRARY 
Atlantic, N. J 
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After 1:30- call TErhune 5 
SERVICES FOR LAWYER: 


HANDWRITING EXPERT 
disputed documents. J. f 3 
15 Park Row, New York 38, N Y. 3 


7-8773-8 





























TRANSLATION — LEGAL 
Z Foreign Language 
N. J 





A ve., Teaneck, 


CREDIT REPORTS: 


NEW JERSEY BUREAU 


WILLIAM C. FAY, Genera! Monopt 
MAIL: Box 643, Newark 1, N+ 
PHONE: MUrdock 8-5444 
WIRE: Union, N. J. 
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TITLE INSURANCE COMPA 
OF NEW JERSEY 


TITLES INSURED 
THROUGHOUT NEW JERSEY 
on the Certification 

of Authorized Attorneys 


A NEW JERSEY cornPonatio 
Serving New Jersey + Organized 1928 


Campen @ FREEHOLD @ Morristown @ New Brv%s 
Paterson @ Riversip—E @ Toms RIVER 


15 MARKET ST. NEWARK, N. J. Mitchell 2-790 
BERGEN COUNTY OFFICE: 65 HUDSON ST., H 
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